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VI . PROPOSED STANDARD PERM T CONDI TI ONS FOR REPORTI NG, PUBLI C
NOTI FI CATI ON, AND RECORDKEEPI NG FOR MUNI Cl PAL SANI TARY SEWER COLLECTI ON
SYSTEMS AND SSGs
A. Background Information
1. What are the Existing Standard Permt Conditions for Reporting,
Public Notification, and Recordkeeping for SSCs?
a. Nonconpliance Reporting

At a mininum all NPDES permits nust contain the standard permt
conditions at 40 CFR 122.41(1)(6) and (7) for nonconpliance reporting.
When incorporated into a permt, these standard conditions require
permittees to report any instance of nonconpliance to the NPDES
authority. SSCs that result in discharges to waters of the United
States constitute nonconpliance, which the permttee nmust report under
these provisions. The existing requirenments in 40 CFR 122.41(1)(6) and
(7) require the permttee to report orally to the NPDES authority within
24 hours after the pernmittee becones aware of the event if the
nonconpl i ance may endanger health or the environnent. A witten
subm ssion nmust follow within 5 days of the time the permttee becones
aware of the nonconpliance, unless the Director waives the witten
report. The standard pernmit condition at 40 CFR 122.41(1)(7) requires
the permittee to report all other instances of nonconpliance in witing
at the time discharge nonitoring reports are submtted.

b. Public Notification

The existing NPDES standard permt conditions do not establish
public notification requirenents for SSOs. NPDES pernits may have
established public notification requirenments for SSOs on a case-by-case
basi s, however.

c. Recordkeeping

At a mininum all NPDES permits nust contain the standard permt
condition at 40 CFR 122.41(j)(2) for recordkeeping. When incorporated
into a permt, this provision, anong other things, requires permttees
to retain copies of all reports required by the permt for a period of
at least 3 years fromthe date of the report. This requirenent includes
retaining records of the required nonconpliance reports of SSO events
that result in discharges to waters of the U S. The retention period
may be extended by the request of the Director at any time. Additiona
reporting and recordkeepi ng requirements nmay have been included in a
permit on a case-by-case basis.

d. Public Availability
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The NPDES standard permt conditions do not specifically address
public availability of information. Section 308(b) of the Cean Water
Act, however, provides that records, reports or other information
requi red by an NPDES permit must be available to the public upon request
unl ess consi dered confidential. EPA expects that nost if not all
information associated with reporting discharges from nmunici pa
coll ection systens woul d not be considered confidential under 40 CFR
122.7 and anal ogous State | aw.

2. Overview of Today’'s Proposed Standard Permt Condition
Today’ s proposal woul d broaden nmininumpermt requirenments to

establish a conprehensive franmework for reporting, public notification

and recordkeeping for SSGs from munici pal sanitary sewer collection

systems. The requirenments woul d derive from CWA sections 304(i), 308

and 402(a). The proposed standard condition for reporting, public

notification, and recordkeeping for SSOs identifies five classes of
requirenments:

(1) Reporting to the NPDES authority. The proposed standard permt
conditions would require the pernittee to provide --

(a) | medi ate reports - The pernmittee would have to report SSCs
(including SSCs that do not reach waters of the U. S.) that
may i mm nently and substantially endanger human health to
the NPDES authority as soon as practicable but no |onger
than 24 hours after beconing aware of the discharge

(b) 5-day reports - The pernmittee would have to foll ow up each
24-hour report with additional information within five days
of becom ng aware of the di scharge.

(c) Di scharge Monitoring Reports - The pernittee would have to
report SSOs that discharge to waters of the United States in
di scharge nonitoring reports (DVRs). The intervals for
subm tting DVMRs woul d be established in the permit on a
case-by-case basis

(2) I medi ate notification to the public and other affected entities.
The permittee would be required to provide i mediate notification
to the public, health agencies, drinking water suppliers, and
other affected entities of SSGs (including SSCs that do not reach
waters of the U S.) that may inminently and substantially endanger
human heal t h.

(3) Annual reports - The pernmittee would be required to submt an
annual sunmmary of all SSCs to the NPDES authority, regardless of
whet her the overfl ows discharge to waters of the U S. or may
i minently and substantially endanger human health. Systens
serving fewer than 10,000 people would be exenpt if they
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(4)

(5)

experienced no SSOs during the 12 nmonth reporting period. The
permttee would be required to notify the public of the
availability of the annual report.

Recor dkeeping - The permttee would be required to retain records
on all overflows, regardl ess of whether they discharge to waters
of the U.S. or nmay inminently and substantially endanger hunan
heal t h.

Posting of overflow |locations. The pernittee would be required to
provide notification in |ocations where overflows have a potenti al
to affect human heal th.

The proposed requirenents are a conbi nation of new, sinplified,

and expanded requirenents:

(1)
(2)
(3)

(4)
(5)

New requirenents for imediate notification to the public, health
agenci es, drinking water suppliers, and other affected entities;
New requirenents for posting of |ocations where overflows have a
potential to affect human health;

New requi renents for annual reports;

Sinmplified requirenments for DVRs; and

Expanded requirenents for recordkeeping.

The reporting, recordkeeping, and public notification requirenents

woul d be inportant elenments of the pernmittee’s overfl ow energency
response plan, which is in turn an elenment of the capacity, nanagenent,
operation and nai ntenance (CMOM) program Table 16 summarizes these

el enents. The proposed requirenents for the CMOM program and overfl ow
energency response plan are described in section Ill.1 of today’s
proposal. EPA intends the overfl ow energency response plan to provide a
framework for identifying and describing the specific procedures for

i npl ementing notification requirenents.
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Tabl e 16.
Requi renent s

Sunmary of Proposed Reporting,

Public Notification,

and Recor dkeepi ng

Type of Requirenent

Criteria

I nfornmati on provided

Pr ovi si on

1. Reporting to NPDES authority

Nonconpl i ance
reporting as

expedi tiously as
possi bl e, but no

| ater than 24 hours
after permttee
beconmes aware

Fol | ow up
nonconpl i ance
reporting within 5
days after
permttee becomnes
awar e

(May be waived on
case-by-case basis)

SSGs that may

i mm nently and
substantial |l y endanger
human heal th

©»

SSO | ocation
SSO vol une
$ Recei ving wat er

©»

122.42(g) (2) (ii)

SSO | ocati on
Recei vi ng wat er

SSO vol une

Sewer conponent
where rel ease occurred
$ Date/time SSO
began/ ended

$ Cause of SSO

$ Steps to respond to
cause

$ Steps to nitigate

i npact s

$
$
$
$

122.42(g) (2) (iii)

Di schar ge
nmoni tori ng report

SSCGs that discharge to
waters of the U S

$ Nunber of SSCs

$ # capacity-rel ated

SSOs

$ # non-capacity-

rel ated SSGs

$ # locations with
non- capacity-
rel ated SSGs

122. 42(g) (3)

Annual report
Notify public of
availability of

annual report

All SSGs (not
required for systens
serving < 10, 000
people with no SSGs to
waters of U S. during
reporting period)

$ Dates of SSCs

$ Locations of SSCs

$ Potentially affected
receiving waters

$ Estimated SSO

vol umes

122. 42(g) (4)

2. Inmrediate notification to public and other affected entities
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| medi at e
notification to
public

SSGs that may

i mm nently and
substantial |l y endanger
human heal th

Identified in overfl ow
emer gency response
pl an

122.42(9)(2) (i)

| medi at e
notification to
heal th authorities

SSGs that may

i mm nently and
substantial l y endanger
human heal th

Identified in overfl ow
emer gency response
pl an

122.42(9)(2) (i)

| medi at e
notification to
dri nki ng wat er
provi ders

SSGs that may

i mm nently and
substantial l y endanger
human heal th

Identified in overfl ow
emer gency response
pl an

122.42(9)(2) (i)

3. Recor dkeepi ng

Retain all records | Al SSGs $ Information required | 122.42(qg)(5)
for past 3 years by (g)(2)(iii)
$ Wrk orders for SSO
i nvestigation
$ Custoner conplaints
$ Docunent ati on of
per f ormance and
i mpl ement ati on
neasur es
4, Qther public notification
Addi tional public Locati ons where SSGCs Devel oped in 122.42(9g) (6)

information (e.g.,
posti ng)

have potential to
af fect human health

consultation with
potentially affected
entities

3. Use of Tiered Approach

Today’ s proposal

t he proposal

woul d tier the framework for
notification and recordkeepi ng based on the nature of SSO events.

reporting, public

Under

$ Al'l SSCs, including SSCs that do not reach waters of the U S. and
do not imm nently and substantially endanger human heal th, would
be identified in annual reports and subject to recordkeeping
requi renments;

$ SSGs that result in a discharge to waters of the U S. would be
identified in DVRs;

$ SSCs that may inmnently and substantially endanger human heal th

woul d be subject to nonconpliance reporting and public
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notification requirenents regardl ess of whether they result in a

di scharge to waters of the U S.; and
$ Locati ons where SSOs have the potential to affect human health

woul d be subject to additional public notification requirenents,

such as posting

EPA bel i eves that annual reports and recordkeepi ng requirenents
shoul d address all SSGs, including those that do not result in a
di scharge to waters of the U S., for the follow ng reasons:
$ Requiring permittees to report overflows that do not reach waters

of the U.S. would provide a consistent basis for reporting and

eval uating the effectiveness of operation and mai nt enance neasures
and col |l ecti on system performance.

$ Overflows that do not reach waters of the U S. may be an indicator
of an NPDES pernit violation (e.g., violation of the standard
permit condition requiring proper operation and naintenance).

$ The Agency believes that many SSCs that do not involve an overfl ow
structure to waters of the U S. may still result in discharges to
waters of the U S. For exanple, sewage from an overfl owi ng
manhol e in a street may flow into a stormdrain and be conveyed to
waters of the U S., particularly during a rain event. A nore

wi de-reaching reporting requirement is nore likely to identify

these situations and less likely to have the effect of creating

reporting disparities between permttees that aggressively report

SSO events and those that do not.

In addition, the Agency believes that triggers for i mediate
notification should be based on public health risks, and should not be
based on an arbitrary distinction between SSOGs that do and do not go to
waters of the U S

4. How Many SSCs W | be Reported Under the Proposed Requirenent?

EPA has prepared an information collection request (ICR) docunent
for today’ s proposed rule in accordance with the Paperwork Reduction
Act. The ICR estimtes the nunber of overflows that have to be reported
under existing standard permt conditions and under the standard permt
condi tions proposed today. The ICR analysis estimtes that about 40, 000
overfl ow events per year associated with municipal sanitary sewers wl|
have to be reported, based on assunptions that: (1) as a rough average,
muni ci pal sanitary sewer collection systens experience 75 SSCs
(excl udi ng buil di ng backups) per year per 1,000 nmiles; (2) sanitary
sewers serve 148 nmillion people in the U S.; and (3) the average |length
of a sanitary sewer systemis 18 ft/person served. The Agency
antici pates that the nunmber of overflow events should decrease with tine
as nmunicipalities increase their investment in maintaining and
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renmedi ating their collection systens. (The reduction in the actua
nunber of events, however, may be offset by nore efficient
identification and reporting efforts. The ICR also estimates the nunber
of hours for permittees to report and for NPDES authorities to respond
to reports, including cost and burden for devel oping reports.)

The Agency recogni zes that today’ s rul emaki ng woul d address a
significant nunmber of SSO events. EPA intends to structure reporting,
recor dkeepi ng and public notification requirenments in a workable manner
to recognize the variation in health and environmental risks associated
with different types of events. EPA seeks comment on alternative
approaches to structuring these requirenments besides those proposed
her e.

5. Request for Conmments on Application to Conmbi ned Sewers

EPA requests comment on whether the standard condition for
reporting, public notification, and recordkeepi ng proposed today shoul d
be applied to conbined sewers as well as sanitary sewers. The CSO
Control Policy (April 19, 1994) describes how NPDES requirenents are
establ i shed for CSO di scharges. The CSO Control Policy focuses on NPDES
permt requirements for discharges from designed CSO outfall |ocations
identified in the permt. In general, the CSO Control Policy is silent
on reporting requirenments for unauthorized overflows (e.g. dry weather
overflows frompermtted outfalls or overflows from other |ocations
such as nmanholes). Currently, permts for CSO di scharges are to contain
the standard conditions at 40 CFR 122.41(1)(6) and (7) which requires
reporting of non-conpliance events such as unauthorized di scharges from
manhol es or dry weather overflows. Pernits for CSO di scharges al so nust
contain the standard permt condition at 40 CFR 122.41(j)(2) for
r ecor dkeepi ng.

The Agency is concerned that sonewhat different reporting,
recor dkeepi ng, and public notification requirenents for comnbi ned sewers
and sanitary sewers will create unnecessary confusion. This is a
particul ar concern where a single collection systemis conposed of both
combi ned sewers and sanitary sewers. Applying the reporting, public
notification, and recordkeepi ng requirenents proposed today to comnbi ned
sewers would: (1) clarify reporting, public notification, and
recor dkeepi ng requirements for unauthorized overflows from conbi ned
sewers; (2) tailor nonconpliance reporting requirenments to overfl ows,
i ncl udi ng expandi ng reporting requirenments to address sonme overfl ows
that do not discharge to waters of the United States; (3) provide one
uni formframework for reporting, public notification, and recordkeepi ng
requi rements for overflows from nunicipal collection systenms that happen
to originate in differently designed sewers; and (4) ensure the public
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has access to conprehensive information regarding collection system
overfl ows.

B. Sunmmary of Proposed Requirenents
1. Proposed Reporting Requirenents

Today’ s proposal would create new requirenments at 122.42(g) that
adapt the existing nonconpliance reporting requirements at 40 CFR
122.41(1)(6) and (7) to SSCs. In cases where an overfl ow may cause
i mm nent and substantial endangernment to human heal th, proposed standard
conditions at 122.42(g)(2) would require notification to the NPDES
authority as expeditiously as possible but in no case nore than 24 hours
after the pernittee becones aware of the SSO A witten subm ssion
woul d need to followwithin five days of the tinme the permttee becones
aware of the nonconpliance, unless the Director waives the witten
report.

New 122.42(g)(3) would clarify and sinplify mnimumrequirenments
for reporting SSGs in DVRs. New 122.42(g)(4) would require preparation
of an annual report sunmarizing information on SSCs.

a. Imrediate Notification of the NPDES Authority

EPA is proposing that the permittee be required to notify the
NPDES authority as soon as practicable but within 24 hours of the tinme
the permttee beconmes aware of the overflow for overflows that may cause
i mm nent and substantial endangernment to human health. The definition
of "as soon as practicable” would be expected to vary based on the
ci rcunmst ances and fact pattern associated with an SSO event, but would
in no case exceed 24 hours after discovery of the event. Under the
proposal, this report would have to identify the |location, estimated
vol ume, and receiving water, if any, of the overfl ow

The Agency is also proposing that the pernmittee describe, inits
overfl ow energency response plan, procedures and protocols for ensuring
that appropriate information is made available to the public, public
heal th authorities, and drinking water providers as pronptly as
necessary to avoid public health inpacts and foster the necessary
response and coordinati on anbng partici pating agenci es. The Agency
recogni zes that the exact time needed to provide i mrediate notification
may vary sonewhat given the nature of the event. Wen responding to an
SSO event, the permittee’s crew may have a nunber of inmediate
responsibilities including taking steps to stop the event, limt public
exposure, and characterize the event sufficiently to support appropriate
notification. EPA is not proposing a definition of "imrediate"” in
today’ s proposed rul e but seeks comment on whet her additiona
clarification is appropriate, and the rel ati onship between "i nmedi at e"
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notification and 24-hour reporting to NPDES authorities. |In general,
EPA does not favor inposing a uniformperiod for notification, which
coul d suggest that it is acceptable to wait the entire designated tine
period before providing notificationB e.g., waiting until hour 23 of a
24-hour peri od.

Today EPA is proposing to require reporting for all SSOs that may
i mm nently and substantially endanger human health. The Agency
recogni zes that reporting to NPDES authorities may not be necessary for
certain lowrisk SSOs that are of | ow volune, stopped i mediately, and
contai ned and addressed wi thout a discharge to waters of the U S. or
exposure to the public. EPA is concerned that requiring the permttee
to report all SSO events to the NPDES authority may require the NPDES
authority to expend limted resources responding to m nor events.
Today’ s proposal would require permttees to report overfl ows that may
imm nently and substantially endanger human health. EPA believes that
this criterion would be an appropriate threshold because it would all ow
for prioritization of SSOs. EPA requests comrents on using other
criteria for requiring reporting to the NPDES authority, such as "may
endanger health or the environnment" or thresholds based on the estimated
vol une of an SSO

b. Five-Day Follow Up Notification of the NPDES Authority

Under the proposal, the permittee would also be required to
provide the NPDES authority a witten report within five days of the
time it became aware of the overflow unless the Director waives the
requirement for the witten report. The witten report would have to
descri be:

$ The | ocation of the overflow

$ The receiving water;

$ An estimate of the volune of the overflow

$ A description of the sewer system conponent from which the rel ease
occurred (e.g., manhole, constructed overfl ow pipe, crack in
pi pe) ;

$ The estimated date and time when the overfl ow began and stopped or

wi |l be stopped;

The cause or suspected cause of the overflow,

$ Steps taken or planned to reduce, elinminate, and prevent
reoccurrence of the overflow and a schedule of major mlestones
for those steps; and

$ Steps taken or planned to mitigate the inpact(s) of the overflow
and a schedul e of mpjor m|estones for those steps.
EPA believes that these are the m nimum i nformati on conmponents

required to screen events in order to make an initial estimate of the

©»
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risk. The NPDES authority could then establish additional requirenents
for immediate and follow up reports. The Agency al so believes that the
i nformation generally should be available to the permttee within an

i mmedi at e response period and within five days. The Agency expects that
the i mredi ate and foll ow up reporting would be based on observations
made when responding to the overflow, and generally should not require
detail ed anal ysis or eval uation.

The Agency requests coments on whet her these proposed m ni mum
information requirements satisfy the needs of NPDES authorities for
i mmedi ate and followup reports. EPA also requests coments on whet her
they are all necessary in light of the NPDES authority’s ability to
require additional reporting in permts or to use other authorities to
request information about a specific incident after it has occurred.
EPA can use the authority of section 308 of the CMA to require
additional information. Authorized NPDES States can use parallel or
addi tional State authorities.

The Agency al so requests comments on whet her today’ s proposa
woul d provi de NPDES authorities with flexibility to establish
requirements to report priority discharges fromcollection systens in a
manner consistent with the responsibilities of the NPDES authority. The
Agency requests comrents on difficulties pernittees may encounter when
trying to provide the information within the proposed tine periods.

c. Discharge Monitoring Reports (DVRs)
i. Wiat is the Purpose of Reporting SSO Information in DVRS?

Di scharge nmonitoring reports (DVMRs) are a primary source of data
used in the EPA information managenent systemto support the NPDES
program specifically, in the areas of permtting, conpliance and
enforcenment tracking. EPA believes that, at a m ni mum NPDES
authorities should incorporate a tiered approach to nmanagi ng i nformation
on SSCs, given the |arge nunber of municipal sanitary sewer collection
systenms and the conmpl ex nature of SSOs. Under today’s proposal, EPA
woul d clarify mninmumrequirenments for reporting SSOs in DVMRs. In
general, these proposed DVR requirenments would sinplify reporting
requi rements and reduce the burdens of reporting for SSOs to the NPDES
aut hority.

The proposed requirenments focus on providing sunmary information
on SSO events to the NPDES authority. This information can be used as a
screening tool to evaluate whether additional information is necessary
to support an in-depth evaluation of system performance and to support
basel i ne and benchmark conpari sons of conpliance and operational trends.
Witten reports also would provide third parties with basic information
about SSO di schar ges.
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ii. What Information Wuld Be Included in DVRS?

Today’ s proposal would nodify existing DVR requirements for SSOs
to require reporting of the following information for the specified
reporting period:

(1) The total nunber of SSOs discharging to waters of the United
St at es;

(2) The nunber of |ocations at which SSCs di scharging to waters of the
US. resulted fromflows exceeding the capacity of the collection
system

(3) The number of SSGs discharging to waters of the U.S. that were
unrelated to the capacity of the collection system and

(4) The nunber of |ocations at which SSCs di scharging to waters of the
US. were unrelated to the capacity of the collection system and

(5) If the operator wants to rai se a defense, whether the operator
bel i eves the discharge satisfies the requirenments for the
affirmati ve defense.

The Agency believes that summary information on the nunber of
overflows that discharge to waters of the U S. is the m nimum
i nformation an NPDES authority needs to support initial screening of
compl i ance and operational trends and to determ ne whether a nore
detail ed evaluation is appropriate.

Under the proposal, permttees would have to distinguish SSGs that
are unrelated to capacity (e.g., bl ockages, equipnent failures) from
those that are related to capacity. EPA believes this provides usefu
screening informati on because SSGs that are unrelated to capacity tend
to indicate a different set of deficiencies and the overflows can be
somewhat different in nature (e.g., capacity-related SSGs can be caused
by wet weat her events, have | arger volune, may be diluted, and generally
occur at different locations). |In practice, however, distinguishing
bet ween capacity-related SSCs and other SSOGs often is difficult. In
part this difficulty is a matter of definition; wet weather-rel ated SSCs
are typically caused by a combination of factors, such as undersized
desi gn capacity, high levels of I/1, and factors that reduce the
"effective"” or "operating" capacity of the system such as tree roots or
deposition of solids or grease deposits. EPA requests comments on
whet her the distinction between capacity-related SSOs and other SSOs is
cl ear and woul d provide useful information. The Agency requests
comments on other potential classifications, such as SSOGs caused by wet
weat her .

Under the proposal, permttees would have to identify the nunber
of | ocations where SSOs occurred. This information is intended to
indicate to the NPDES authority whether repeated SSCs are occurring at
t he same | ocati on. An under st andi ng of whether repeated SSCGs occur at
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the same | ocation may shed light on the effectiveness of the permttee’s

programto respond to SSOs and address deficiencies within its system

EPA requests comments on whether this requirenment woul d provide usefu

i nformation.

During a wi despread wet weather event, SSOs may occur at the same
time at multiple locations in a collection system Under the proposed
requi rements, each SSO di scharge woul d have to be counted separately,
even if nmultiple SSGs occurred at the sane tine. 1In other words, if a
system experi enced SSO di scharges at several |ocations at the same tine,
the permttee would not count these discharges as one overflow. Such
reporting would be consistent with the existing NPDES franmework where
each discharge froma separate location is a distinct violation. EPA
requests conments on whether this is clear in the proposed | anguage.

EPA requests comment on whether two additional reporting el enents
shoul d be added to the proposed requirenents:

(1) Reporting the nunber of |ocations where SSOGs occur. This would
all ow NPDES authorities to identify if a permttee is not
reporting correctly; and

(2) The cumul ative nunber of days of duration of SSO di scharges during
a reporting period (e.g., if sewage spilled at six different
| ocations and each spill lasted for two days, then the permttee
woul d report a total of twelve days of spills). The Agency
requests conments on how days of duration would be defined under
this element (e.g., would an SSO that started at 11:50 p.m and
stopped at 12:01 a. mthe next day count as one or two days?).
Alternately, should the operator be required to report the actua
duration (i.e., 11 mnutes in the above exanple), rather than
days?

The proposed standard permt condition would establish mni nrum DVR
requi rements. NPDES authorities would be able to establish nore
frequent reporting requirenents in permts. |In addition, the NPDES
authority may use other authorities to require nore specific
information. EPA requests coments on the content of the proposed DWVR
requirenments.

The frequency for submtting DMRs is established in specific
permts on a case-by-case basis. NPDES permts for major facilities
typically require DVRs to be submitted nmonthly, binmonthly, or quarterly.
At a mininmum DMRs nmust be subnitted once a year (see 40 CFR
122.44(i)(2)).

d. Proposed Requirenments for Annual Reports

Today’ s proposed standard condition for reporting, public
notification, and recordkeeping would require permttees to prepare an
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annual report of all overflows in the sewer system including the date,
the location of the overflow, any potentially affected receiving water,
and the estimted volune of the overflow. EPA is proposing to allow the
permttee to summarize information regarding overflows of |ess than
approximately 1,000 gallons. The permttee would be required to provide
the report to the Director and notify the public of its availability.

Under today’s proposal, permttees that serve fewer than 10,000

peopl e and have had no overflows in the past year would be exenpt from
the annual report requirenment. The Agency believes that it is not
necessary, froma health or environmental perspective, to require snal
muni ci palities that do not have overflows to notify the public of the
availability of reports. The Agency requests comment on whet her other
muni ci palities that do not have overfl ows should be required to notify
the public of the availability of a report and whether there are other
situations where a report should not be necessary. The Agency al so
requests conment on whether the service population threshold is
appropri ate.

O her alternative approaches upon which the Agency requests

coments are:

(1) Requiring all permttees to submt annual reports regardl ess
of whet her they have had an SSO. This may facilitate
recor dkeepi ng by NPDES aut horities.

(2) Requi ring annual reports only frompermttees whose
coll ection systens provide service for a certain popul ati on
size or above.

(3) Requiring annual reports only if a trigger threshold is
exceeded, such as: (a) a specified nunber of overflows per
systemor service area; (b) a specified nunber of overfl ows
per mle of sewer collection line; or (c) a specified
nunber of overflows per capita of service popul ation;

(4) Gving the Director of the NPDES authority discretion to
identify criteria for submttal of annual reports;

(5) Gving the Director discretion as to when to require such
reports below the trigger thresholds referred to in (3), but
requi ring annual reports if these trigger thresholds are
exceeded; or

(6) Not requiring annual reporting requirements for any
permttees.

EPA invites conment on limting the proposed annual report

provision to overflows that go to waters of the U S

i. Wiy are Publicly Avail abl e Annual Reports | nportant?
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EPA is proposing annual reporting requirenents in order to ensure
public awareness of the availability of information on SSO trends.
Annual reporting al so woul d suppl enent the information provided in DVRs
by requiring reporting of all overflows, including those SSCs that do
not discharge to waters of the U S. Annual reports would provide
summary i nformati on about specific overflow events, including the
| ocation, cause, and characteristics of overflows.

| mprovi ng public awareness of SSOs is inportant because the public
can play a key role in inproving sanitary sewer collection system
performance. The public is a key stakehol der that should have an
opportunity to identify its concerns and expectations regarding the
performance of collection systens and potential public health and
environment al ri sks.

Requiring permttees to provide information about overflows al so
shoul d encourage POTW to devel op ot her | ong-range education strategies
that woul d not otherw se be required under today’s proposal.

ii. How Wuld the Public Be Notified of the Availability of the Annua
Report ?

EPA is not proposing specific guidelines for notification to the
public of the availability of the annual report. EPA expects, however,
that the protocol for public notification would be identified in the
permttee’s CMOM program A nunber of options would be avail able for
providing notification to the public. Options include direct mail, an
insert to a water/sewer bill, publishing a notice in a |ocal newspaper,
or an addendumto other, existing printed materials or notices such as
signs or public health advisories posted at recreation areas. The
Internet is likely to be an increasingly desirable nediumnot only for
providing notification of the report’s availability but also for making
the report available to the public.

2. Proposed Requirenents for Immediate Public Notification

Among the requirements for standard permt conditions being
proposed today is a framework for providing i mediate notification to
the public and other appropriate entities. The phil osophy underlying
the proposal is that the proposed reporting, public notification, and
recor dkeepi ng standard permit condition would provide a genera
framework for inmmediate notification, and the permttee would provide
system specific details in their overflow response plan as to how the
requi rement woul d be inplemented. EPA requests comrent on the genera
approach of clarifying inplenmentation details in an overfl ow response
pl an.
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a. Wy is Imediate Notification Inportant?

One of the nmost critical steps in responding to SSCs that may
i mm nently and substantially endanger human health is providing
notification to the potentially affected public and to entities that
must take steps to mitigate health risks and mnimze the effects of the
overflow. Pronpt and effective notification of menbers of the public
that are potentially exposed to pathogens in an overflow is necessary to
reduce actual exposure. Additionally, depending on the nature and
| ocation of an overflow, a nunber of entities can also be potentially
af fected or have roles in reducing public exposure. Rapid and effective
notification allows these entities to take the appropriate steps
necessary to reduce public exposure, mtigate other inpacts, and assi st
in a response.

b. Which SSCs Wul d Be Subject to I mediate Notification Requirenents?

EPA believes that imediate notification is a critical part of
responding to SSOs that may i mm nently and substantially endanger human
heal th. The Agency recogni zes, however, that imediate notification of
the public and other entities may not be necessary for lower-risk events
such as overflows of relatively small volunme that are stopped
i medi ately and contai ned and addressed w thout exposure to the public.
The Agency al so believes that the need for imrediate notification varies
dependi ng on factors such as the nature and | ocation of the SSO event,
the responsibilities of health agencies, and the role of the NPDES
authority in i medi ate response. The Agency is concerned that requiring
i mmedi ate notification of all SSO events may cause health officials,
NPDES aut horities, and other entities to expend limted resources
responding to mnor events. In addition, the Agency believes that the
initial screening for the appropriateness of notification should be
based on first-hand observations fromthe field. The Agency is also
concerned that if all SSOCs were inmediately reported to the public,

m nor events may receive disproportionately high attention.

Under today’s proposal, permttees would have to provide i medi ate
notification of overflows that may i mminently and substantially endanger
human health. EPA believes that the criterion "may immnently and
substantially endanger human health" is an appropriate threshold because
it would allow for prioritization of SSOs. EPA requests conmmrents on
using other criteria for requiring i mediate notification, such as "my
endanger health or the environnment" or thresholds based on the estimated
vol une of an SSO

SSCs that are generally expected to neet the "may inmnently and
substanti ally endanger human health" criterion for inmediate
notification include: major line breaks; overflow events that result in
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fish kills or other significant harnmy and overflow events that occur in
sensitive waters and hi gh-exposure areas, such as protection areas for
public drinking water intakes and swi mmi ng beaches and waters where
primary contact recreation occurs (see Chapter X of the Enforcenent
Managenent System Gui de, EPA, March 7, 1996). NPDES authorities may
identify other areas or overflows of specific concern in guidance.

EPA encourages NPDES authorities to work with health authorities
to devel op and distribute to municipal permttees State-specific and/or
wat er shed- speci fi ¢ gui dance that:

1 Clarifies the requirenments for reporting overflows from
sanitary sewer collection systens; and
Assists permittees with key inplenmentation issues, such as
det erm ni ng when overflows may i mm nently and substantially
endanger human heal t h.

Thi s gui dance woul d assist permittees in devel oping detail ed
protocols for immedi ate notification in overflow energency response
pl ans.

c. Wiich Entities Wuld Receive Imedi ate Notification?
The permittee would be required to provide i mediate notification
about the overflow event to nmenbers of the public and other entities

that are potentially affected. |Inmediate notification should be based
on a coordinated effort between the permttee, State and/or |ocal health
officials, and others. Imediate notification procedures should fit

| ocal needs and be delineated in the permttee’ s overfl ow energency
response plan. The Agency recogni zes that the specific circunstances
associated with imedi ate notification, including which entities are
notified, would depend on the circunstances of the overfl ow event.

i. Imediate Notification to the Public

Appropriate public notification of overflows that may inmnently
and substantially endanger human health can significantly reduce
potential public exposure to raw or partially treated sewage. Under
today’ s proposal, permttees would have to imediately notify the public
of overflows that may imm nently and substantially endanger human heal th
in accordance with the overfl ow enmergency response plan devel oped under
the CMOM standard permt condition. EPA requests comments on

i npl ement ation i ssues associated with public notification as well as on
the clarity of today' s |anguage. Concerns are discussed in nore detai
in section Il1l.1 of today's preanble (overfl ow energency response

pl ans).

ii. Immediate Notification to Public Health Authorities
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Public health authorities play an inportant role in protecting the
public from environmental and di sease-causing agents. They devel op
policies and plans to neet |ocal comunity needs, nonitor and
di ssem nate informati on on conmunity health, provide health-based
services and education, and enforce health and safety | aws.

EPA requests comments on how the | anguage in the proposed standard
condi tion addresses health authorities. The Agency wants to strengthen
heal th authorities’ involvenent in SSO response in a flexible, workable
manner. The Agency requests coment on whether there are situations
where a permttee should not be required to notify health authorities of
overflows that may inmmnently and substantially endanger human health
(e.g., if some comunities do not have an appropriate health authority
who can target |ocal concerns or provide an i mmedi ate response if an
overfl ow occurs).

iii. I mediate Notification to Drinking Water Suppliers

Exposure to pathogens in drinking water is a conpelling public
health issue in this country and worl dwi de, and thus drinking water
provi ders exert considerable control over this route of public exposure
to pathogens. To the extent a release froma nunicipal sanitary sewer
system has the potential to contam nate public drinking water supplies,
it is essential that the operator of the drinking water system be
notified i mediately and have the opportunity to respond wi th stepped-up
or targeted nmonitoring, additional disinfection, or linmting or
controlling access to drinking water (e.g., issuing a boil-water
advi sory).

EPA is proposing that public water systenms be ampong the entities
receiving inmedi ate notification in the event of an overflow that may
i mm nently and substantially endanger human health. The Agency woul d
only expect public water systens to be notified if there was potentia
for affecting a drinking water supply.

EPA seeks comment on whether a final SSO rule should provide
gui dance on how the overfl ow enmergency response plan should identify
whi ch public water systenms to notify and under what circunmstances. The
service areas for a region’s public water systens may differ
substantially fromthe service area for the wastewater authority. For
exanpl e, the sane collection systemcould serve different water
districts or customers such as retirenment honmes and trailer parks that
have their own drinking water systens. EPA does not believe that
different SSGs should trigger the sane notification to all drinking
wat er providers. Rather, which drinking water provider to notify should
depend on the location of the overflow, its proximty to receiving
wat ers and ground water (particularly source waters, which will be
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identified under the systenis source water assessnment), and the
i kel i hood of cross-contanination through |eaky drinking water pipes.

iv. Inmediate Notification to Gther Entities

Today EPA is proposing requirenents for imediate notification to
"other affected entities” in the event of an SSO that may inmnently and
substanti ally endanger human heal t h.

"Qther affected entities,” for exanple, may include beach
moni toring authorities who do not already receive notification in a role
as public health authorities. Such notification m ght be triggered by
an SSOto waters (or their tributaries) within a certain distance of a
swi mm ng beach, or an SSO to stormdrains that flow to such tributaries.

"OQther affected entities” could al so include people who are not
served by public water systens, downstream food processors with water
i ntakes, and local fire or police departnments. The permttee’ s overfl ow

energency response plan would identify mechanisns to provide this
notification and identify the entities to be notified. The
identification of appropriate entities is discussed in nore detail in
section Il1l.1 of today’'s preanble.

EPA's intent is to ensure that public health is protected in the
nost expediti ous and coordi nated fashion in the event of a potenti al
public health threat. Although EPA is proposing to explicitly require
notification of the public, public health authorities, and drinking
wat er providers, the Agency wants to ensure that permttees have the
flexibility to develop public notification procedures that best neet
site-specific needs. For this reason EPA would require the permttee’s
overfl ow energency response plan to identify other affected entities
requiring notification but would provide the pernmittee with discretion
on how those entities are identified and notified.

d. How Does the Timng for Immediate Public Notification Relate to the
Ti m ng for Nonconpliance Reporting?

Wher eas the proposed nonconpliance reporting requirenents
described in Section IV.B.1 would require initial reporting to the NPDES
authority as soon as practicable but within 24 hours after becom ng
aware of the overflow, the public notification requirenents described in
this section would require notification to occur "imrediately." The
di screpancy in timng requirenents is intentional. EPA believes that
once an overflowis identified, protection of public health is the nost
urgent priority and should occur well before a 24-hour period has
el apsed.

As described in Section II1.1.2, EPA is proposing that the
permttee’s overfl ow energency response plan identify procedures and
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protocols for ensuring nonconpliance reporting to NPDES authorities and
i mmedi ate notification to the public, public health authorities, and
drinking water providers. EPA is not proposing nore specific timng
consi derations today but believes that these should be identified in the
overfl ow energency response plan

The Agency seeks conment on the discrepancy in timng requirenents
between "i medi ate” notification and 24-hour nonconpliance reporting.
Does the distinction have practical value, or should nore consistency be
provided in order to reduce confusion?

3. Proposed Recor dkeepi ng Requirenents
Mai nt ai ni ng detail ed records of overflows and performance

indicators is necessary to support:

(1) CMOM program i npl ementation. As discussed in section I11.G of
today’ s proposed rule, tinely, relevant information plays a
critical role in an effective CMOM program | ndustry gui dance
hi ghlights the need for effective information handling and
managenent net hods for proper operation of sanitary sewer
collection systens and failure analysis. A dynam ¢ CMOM program
focuses on planning, inplenenting, review ng, evaluating, and
taki ng appropriate actions in response to available information.
Recor dkeeping is the basis for an effective predictive managenent
program w thout which even the best guesswork will not produce
desired results. A conprehensive record of system performance and
docunent ati on of problenms is needed to effectively identify and
address deficiencies through appropriate inprovenents.

(2) NPDES aut hority oversight of CMOM program i npl ement ati on
Eval uating the performance of sanitary sewer collection systens is
a conplex task. Broad performance indicators, including the
number of overflows, can assist in this evaluation. Detailed
information on specific overflow events can hel p NPDES aut horities
identify program deficiencies. Evaluation of other program
indicators allows for a consideration of effort as well as a
comparison with industry best practices. The proposed
recor dkeepi ng requirements, coupled with today’s proposed
requi rements for reporting and for inplenmenting and documenti ng
the permttee’s CMOM program woul d gi ve NPDES authorities better
information for identifying permtting, enforcenent, and
compl i ance assi stance responses. The proposed recordkeepi ng
provision is expected to provide technical information to support
eval uation of performance trends and the factual circunstances
associated with specific events. This understanding woul d pronpte
i nformed enforcenent responses.
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(3) Liti gati on addressi ng unaut hori zed di scharges. Litigation by the
NPDES aut hority or citizens addressing unauthorized di scharges can
i nvol ve a nunber of factual questions, including determning the
nunber of SSO di scharges that occur during the tine period under
consi deration. The specific circunstances of events and system
performance may al so be consi dered when devel oping remedies or if
the operator raises a defense to particular events. EPA' s
litigation experience indicates that POTWoperators often do not
have conpl ete and accurate records by the time litigation arises
to provide clear information to support litigation.

a. For What Data Describing Overflows Wuld a Permttee Be Responsi bl e?
Under today’'s proposal, the permittee would be responsible for
obt ai ning and recording the followi ng information for each SSO
i ncluding overflows that did not discharge to waters of the U S
(1) The | ocation of the overflow and the receiving water, if
any;
(2) An estimate of the volune of the overfl ow
(3) A description of the sewer system conponent from which the
rel ease occurred (e.g., manhol e, constructed overfl ow pi pe,
crack in pipe);
(4) The estimated date and tinme when the overfl ow began and when

it stopped;
(5) The cause or suspected cause of the overflow and
(6) Steps that have been and will be taken to prevent the

overflow fromrecurring and a schedule for those steps.

The Agency assunmes that nost of this information would be readily
avail able fromcrews responding to overflow events. The cause or
suspected cause of the overflow, along with the identification of the
system conmponent from which the rel ease occurred, would be avail abl e
fromthe normal overflow investigation process. The Agency believes
that rough estimates of overfl ow volune can be nmade by visua
observations by an experienced crew. G ven the unplanned nature of
overflows, the Agency does not expect overflow volumes to be nonitored
in nost situations. The Agency requests conments on the types and
accuracy of various nethods to estimate overfl ow vol unes.

b. For What Additional Data Wuld a Pernittee Be Responsi bl e?
EPA is proposing that in addition to information descri bing
overflows, permittees devel op and record the follow ng information
(1) Wirk orders fromthe previous three years that are
associated with investigation of system problens related to
SSCs;
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(2) A list and description of conplaints of SSOs, backups, and
rel ated problens fromcustoners or others fromthe previous
three years; and

(3) Docunent ati on of perfornmance and inpl ementati on neasures
descri bing the previous three years.

The proposed recordkeepi ng provision would require the permttee
to retain specified information for a mninum of three years. The
proposed three-year tinme period would cover the tine period extending
back either three years or to the effective date of the first NPDES
permit or other enforceable mechani smissued containing the
recor dkeepi ng requi rement, whichever is less. The permttee would stil
be required to conply with any existing recordkeeping requirenents in a
currently-effective NPDES pernit or other enforceable nechanism EPA
seeks conmment on whet her the regul atory | anguage should be nodified to
clarify this issue.

Wirk orders and custoner conplaints can give the NPDES authority
information to check that the permittee is accurately reporting
overflows. In addition, evaluation of information such as the tine
taken to conplete work orders can be a useful performance indicator.*

The Agency requests comrents on whether the proposed requirenent
to maintain records of documentation of performance and i npl enentation
measures should be clarified by providing specific nmeasures. 1In
general, the Agency intends record retention to include sel ected
performance measures (as identified in the CMOM program and key
i npl ement ati on neasures. For exanple, if a POTWoperator required
restaurants to install inproved grease interceptors to reduce bl ockages
in a collection systemline identified as being prone to SSCs due to
grease bl ockages, that POTWoperator should retain a record of this
measure for three years. The POTWshoul d al so keep records of follow up
measures taken to ensure the effectiveness of this step, such as
i nspections of the problemline to ensure |ack of grease buil d-ups or
i nspections of the newy installed grease interceptors.

4. Additional Public Notification

The Agency is proposing that permittees be required to notify the
public of overflows that have a potential to affect human health. Such
overflows typically would be recurring overflows at known | ocati ons.
This provision is intended to conpl ement the proposed requirenent to
provide imedi ate notification to the public of overflows that may

“1See Benchmarking Wastewater Operations - Collection, Treatment, and Biosolids Management, Water Environment
Research Foundation, 1997, which indicates that utilities that are able to complete work orders sooner have lower overall
operating costs.
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i mm nently and substantially endanger human health. The additiona
public notification requirenent for overflows with a potential to affect
human health is intended to address nore routine activities associ ated
with responding to a overflow as well as long-termactivities such as
per manent posting of overflow structures' at punp stations and ot her

| ocati ons.

The permittee’ s overfl ow energency response plan (required under
t he proposed CMOM provi sion) shoul d specify procedures and protocols for
this public notification. EPA requests conments on what types of public
notification m ght be appropriate under this provision. In addition,
the Agency requests comrents on the clarity of this provision and how it
shoul d be further clarified, including the need for clarification of the
criterion "potential to affect human health.".

EPA intends that the criterion "potential to affect human heal t h"
be interpreted differently from™"inmnently and substantially endanger
human health.” \Whereas the latter criterion would trigger NPDES
nonconpl i ance reporting and i medi ate public notification in cases where
overflows pose i mediate health threats, the former would be intended to
notify the public about the presence of overflows that may not neet the
"imm nent and substantial endangernment” trigger but that neverthel ess
warrant avoi dance. EPA seeks comment on the scope of the "potential to
af fect human health" criterion. Al though EPA intends proposed
122.42(9g)(6) to cover a broader universe of potential exposures, the
Agency woul d appreciate information indicating whether this criterion is
too broad or whether EPA needs to clarify further how a permttee would
be expected to inplenent this requirement through its overfl ow energency

response plan. 1In particular, the Agency requests conmment on whether it
shoul d adopt a narrower criterion for this additional notification, such
as "poses a significant risk to public health.” Such a fornulation

woul d clarify that EPA intends this provision to apply to | ocations
where recurring di scharges may pose a significant risk, rather than to
any di scharge that coul d conceivably pose a risk, as is agruably the

42 Some industry guidelines recognize the limited use of emergency overflow structures for use during uncontrollable
emergency conditions and periods of extensive power outages or mandatory power reductions (see Recommended Standards for
Wastewater Facilities, 1990, A report of the wastewater committee of the Great Lakes-Upper Mississippi River Board of State
Public Health and Environmental Managers.) Where appropriately sited, these structures can reduce health risks and property
damage by relieving the hydraulic pressure in afailing system to avoid having overflows at manholes, backups into basements or
other releases of sewage. However, poor siting of structures (e.g., near waters used for contact recreation or drinking water
intakes) may result in greater health risks than if the structure were removed. Today’s proposal does not directly address siting
of emergency overflow structures, although an NPDES authority may, on a case-by-case basis, require permittees to evaluate the
location and operation of specific constructed emergency overflow structures to determine if the structure is necessary to prevent
loss of life, persona injury, or severe property damage during uncontrollable emergency conditions, and if there are feasible
alternatives to the structure. However, any discharge from such a structure would be subject to the prohibition on SSO
discharges being proposed today. Posting neither provides a defense to an enforcement action for an unauthorized SSO
discharge nor extends the time frame for a municipality to remediate SSOs.
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case for all discharges. The Agency does not intend this
notification/posting provision to be interpreted to require posting of
al | discharges.}

Long-term posting m ght be appropriate in | ocations where rel eases
fromthe collection systemare likely to recur. Such |ocations would
i nclude constructed emergency overflow structures, punp stations
experiencing rel eases, and | ocations of SSOs whose renedi ati on woul d
require capital planning and construction over an extended tinme period.
Posting woul d al so be appropriate at |ocations where public exposure is
nmore likely, such as swimring areas or parks. Posting at sel ected
public places (e.g., a public information center at a park or beach)

m ght be appropriate in cases where a relatively narrow segnent of the
public is likely to be affected and can be reached via the public places
sel ected for display.

Posting | ocations should be identified in consultation with other
affected entities, such as local, State, or tribal public health
officials; and parks and recreation officials. EPA expects that this
consul tation would occur as part of an integrated public outreach
process identified in the CMOM program

EPA expects that the information provided in posted areas woul d
i nclude information such as the foll ow ng:

1 When exposure at this | ocation could pose risks (e.g.,
"during and imedi ately after heavy rains . . .");

L Where exposure may be a problem (e.g., "within 500 feet of
this sign . . .");

L The nature of the problem (e.g., "this sewer may overfl ow
and di scharge raw sewage . . .");

L Why exposure shoul d be avoi ded ("bacteria may cause ill ness.

")

L How to avoi d exposure ("do not swimor wade in this area");

L Where to get nore information;

L Request for public assistance in reporting discharges ("if

you see a discharge fromthis pipe, please call [specified
phone nunber]™)

The information would need to be targeted to the potentially
af fected popul ation, including consideration for non-English-speaking
i ndi viduals. EPA seeks comment on whether the regul ati on should provide
speci fic gui dance on the information that should be provided in posted
ar eas.

EPA seeks comment on whet her the regul ation shoul d prescribe the
posting criteria, locations, and information nore specifically. EPAis
al so requesting comment on how to provide the greatest anmount of
flexibility for the permttee to address site-specific circunstances.
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For exanple, it may be appropriate to all ow another agency, in
coordination with the permttee and other affected entities, to assune
responsibilities for posting B for exanple, the local public health
authority or the |local parks department. Should the regul atory | anguage
be broadened to provide this flexibility (e.g., "You must ensure the
public is notified" rather than "You must notify")?

EPA woul d also like to provide permittees with the flexibility to
coordi nate the posting of SSO | ocations with posting for other
environnmental , public health, or safety risks. For exanple, a locality
may al ready have a signage programto address shellfishing restrictions,
hazardous swi nmi ng conditions, or public health risks from conbi ned
sewer overflows, stormdrains, or treatnent facilities. EPA seeks
comrent on how the regulation could be witten to provide this
flexibility.

C._ lInplenentation |Issues
1. Vol ume Esti mates

Today’ s proposed standard permt condition would require that the
permttee provide estimtes of the volune of discharges and ot her
overflows in five-day reports, annual reports, and the records it is
required to maintain. The Agency believes that a rough estimate of
overfl ow vol ume woul d be necessary to give sone idea of the nature of
the SSO and the potential risks it presents. The proposed provisions
woul d not require pernmittees to neasure the volunme of a overflow, which
woul d be inpractical as nost overflows occur at a location such as a
pi pe rupture or manhole. Such |locations are generally unforeseen or are
not appropriate for nonitoring devices. Rather the pernittee would be
required to provide a description of the size or volume of the overfl ow
to include rough estimtes of the volume (e.g., less than 1,000 gall ons,
nmore than 1, 000 gal |l ons).

The Agency believes that rough estimates of SSO vol ume can be made
t hrough vi sual observations by an experienced crew. The Agency requests
comments on the types and accuracy of various nmethods to estimates
overflow volunes. The Agency al so encourages NPDES authorities to
devel op guidance for permttees and systens on estimating overfl ow
vol umes. One approach would be to suggest a rough classification schenme
for overflow volunes (e.g., class | - under 250 gallons; class Il -
bet ween 250 and 1,000 gallons; class Il - between 1,000 and 10, 000
gallons; class 4 - between 10,000 and 250,000 gallons; and class 5 -
over 250,000 gallons). The Agency requests comments on the different
approaches that States may currently recomrend and whet her such
approaches would help to clarify the proposed requirenents.
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2. Reporting Drippage and Very Small Overfl ows

The Agency recogni zes that very small rel eases of wastewater can
be associated with mai ntenance activities or other events. Drippage or
smal | anmounts of paper or solids can be associated with renoval of
cl eani ng or inspection devices; rempoval of punps for routine
mai nt enance; use of sanpling devices; renoval of screens at punps or
ot her locations; and diggi ng by backhoes around lines. O her mnor
rel eases can be caused by small |eaks from punps and equi prent, spray
froma mal functioning air rel ease valve, exfiltration fromsewers with
little or no soil cover during the plugging operation for a TV
i nspection, or |eaks at manifol ds or pipe couplings that occur when
di verting sewage via punping operations or at other couplings. The
Agency believes that these overflows are not typically reported in the
surveys and dat abases that are being used to estimte the nationa
nunber of overflows occurring per year. Further, the Agency believes it
is unable to devel op credible estinmates of the number of very m nor
overflows that occur nationally.

EPA is concerned that requiring reporting and public notification
for such rel eases may cause confusion and inconsistency in reporting.
The Agency is al so concerned that requiring all overflows, no matter how
small, to be subject to today’'s proposed requirenments would create
significant burdens on permttees and NPDES authorities and create
significant public confusion. Aggressive identification of very snal
SSCGs coul d dramatically skew the nunmbers of SSOGs reported, resulting in
i nconsi stent reporting nationw de.

The Agency requests comrents on the appropriateness of requiring
reporting, public notification, and recordkeeping for very smal
rel eases of wastewater such as those descri bed above and whet her the
proposed standard permit conditions should specifically exenpt very
smal |l releases fromreporting, public notification, and recordkeeping
requirements, and if so, how that should be done. One approach woul d be
to establish a volune threshold such as | ess than 20 gall ons per day.
This approach is simlar to the approach taken for reportable quantities
of hazardous substances and oil that nust be reported under section 311
of the CWA. The Agency requests comments on whether the threshold
shoul d depend on whet her the overflow is contained and the spill area
cl eaned. Anot her approach would be to limt any exenption to specific
activities (e.g., very small rel eases associated with mai ntenance
activities).

The Agency al so requests comments on ot her exanples of very snal
rel eases of wastewater where it may not be appropriate to require
reporting, public notification, or recordkeeping under the NPDES
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program The Agency al so requests coments on the preval ence of these
smal | vol unme rel eases

3. Exfiltration

Sanitary sewer systens are not conpletely watertight. Most, if
not all, sanitary sewer systens experience sone |/I through cracks,
joints and other inperfections in the system Depending on conditions
such as the level of flowinto sewers and the |evel of ground water,
exfiltration can occur at the same type of inperfections that allow for
I/1. The Agency requests comments on how exfiltration can be detected
and characterized and how exfiltration shoul d be addressed under the
proposed reporting, public notification and recordkeepi ng standard
permt condition and the proposed definition of SSGCs, if at all
4. Reporting Overflows from Minicipal Satellite Collection Systens

Some regional collection systens accept flows from nunici pa
satellite collection systens that are owned and operated by a different
muni ci pal entity (these satellite systens are also called customer
collection systens). Owmners of municipal satellite collection systens
typically do not operate a treatnment plant for sone or all drai nage
areas, but instead rely on the operator of the regional collection
systemto provide wastewater treatnment and di scharge the resulting
effl uent.

The reporting standard condition proposed today woul d not
establi sh one uniform approach for reporting overflows from portions of
the collection systemthat the permttee does not own or operate.

Rat her, the proposal highlights the issue for clarification in NPDES
permts on a case-by-case basis. \Wile EPA generally assumes that nost
operators of regional collection systens have or coul d obtain sufficient
| egal authority, through service contracts or other neans, to be the
"operator"” of a satellite system (and thus be held responsible for
reporting unpermtted releases in satellite systens), the Agency does
not have information at this time to show that a uniform nationa
approach is appropriate. Rather, the permt witer would be in the best
position to clarify these reporting responsibilities anmong vari ous
permttees.

5. Strict Liability for Failure to Report

The CWA establishes a strict liability framework for unauthorized
di scharges to waters of the U S. A permttee faces strict liability for
failing to report any SSO di scharge to waters of the U S. fromits
collection system Strict liability means that the plaintiff would not
have to denonstrate that the pernmittee had actual know edge of the
di scharge in a civil enforcenment proceeding.
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6. Reporting Anticipated D scharges

Most SSO events are not anticipated. In very limted
ci rcumst ances, however, the pernmittee nay anticipate that due to a
pl anned activity or event, an SSO may occur. For exanple, a pernittee
may conduct a mmi ntenance activity that it knows will result in an SSO
Today’ s proposed reporting, public notification and recordkeepi ng
requi rement would not require the permttee to notify in advance of an
antici pated di scharge. Advance notification, however, could allow for
communi cati on between the NPDES authority and the collection system
operator that can lead to a better understanding of the facts
surroundi ng the anticipated discharge, the availability of options to
either elimnate or nmtigate the rel ease and potential regulatory
consequences of the discharge. EPA requests conmments on whet her
permttees should be required to report anticipated discharges.

A requirenent to report anticipated di scharges woul d not change
the legal status of the anticipated di scharge, which would be subject to
the prohibition on SSO di scharges in the permt. Rather, advance
reporting of anticipated di scharges would ensure notification in
situations where the operator knows that sone mai ntenance or other
activity would result in a discharge. The notification would be
intended to avoid the situation where the operator takes action that
results in an overflow wi thout notifying the Director, and then tries to
claimafter the fact that the di scharge was beyond its reasonable
control. The Agency believes that anticipated di scharges would rarely
meet the criteria for an affirmati ve defense under the proposed
prohi bition on SSGs proposed today. |In many cases, preventive
mai nt enance on sewer collection systens can occur while equipnment is in
operation and does not require diversions of sewage. \Were diversions
are requi red, wastewater can be diverted to another portion of the
coll ection systemor into storage.

7. Flexibility to the NPDES Authority

EPA bel i eves that nationw de, many nunicipalities have not made an
adequate investnent in replacing antiquated or deteriorated collection
system conmponents or in managi ng, operating and maintaining these
systems. G ven this situation, and the conplexity of eval uating
sanitary sewer collection system performance, the Agency believes that
it is appropriate to propose a conprehensive set of reporting, public
notification, and recordkeeping requirenents. EPA also believes that
maki ng reporting and recordkeeping requirements nore uniformnationally
woul d assist the Agency in its oversight of different States. The
Agency is also aware that State law in a nunber of authorized NPDES
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States prohibits establishnment of NPDES provisions that are nore
stringent than those required by Federal |aw
Today’ s proposal would provide NPDES authorities with flexibility
in a nunber of areas:
$ Content - Under Federal requirements, NPDES authorities can
establish nore stringent requirements as appropriate. (As
not ed above, sonme NPDES States have |aws that restrict them
from being nore stringent than Federal |aw);

$ Format - the NPDES authority establishes the format of
witten reports;
$ Reporting Mechani sm- The NPDES authority establishes the

mechani sm for reporting within 24 hours (e.g., by phone to
speci fi ed phone number, to a specified e-mail address); and
$ Submittal date - The NPDES authority can establish the date
when DVMRs and annual reports are submtted.
The Agency requests comrents from NPDES authorities as to whether
this provides enough flexibility in Iight of the increased burdens
associated with the proposed requirenents.

8. Applicability of Existing Reporting Standard Condition After This
Regul ation is Finalized

The requirenment for a permttee to report overflows shoul d al ready
be specified in its NPDES permt. As discussed above, permts shoul d,
at a minimum currently require that overflows be reported with the
standard permt conditions at 40 CFR 122.41(1)(6) and (7). After EPA
takes final action on today' s proposal, permts for POTW or mnunicipa
sanitary sewer systens that are issued or reissued would need to contain
permt conditions based on the new standard pernmit conditions as well as
t he nonconpliance reporting requirenents at 40 CFR 122.41(1)(6) and (7)
in order to conmply with the NPDES regul ations. After the new conditions
are added to a permt, the reporting requirenments for SSOs woul d be
governed by the new conditions based on, or nore stringent than, the
new y pronul gated standard pernmit conditions, and reporting requirenents
for other nonconpliance events (e.g., nonconpliance events at the
treatnent works) would be governed by the permt condition based on 40
CFR 122.41(1)(6) and (7).
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VII. COST-BENEFI T ANALYSI S

EPA has determned that the benefits of today' s proposal justify
the costs, taking into consideration qualitative as well as quantitative
benefits and costs. The estimated nonetized costs range from $93.5
mllion to $126.5 nmillion annually while the correspondi ng nonetized
benefits range from$36 nillion to $97 million annually.

The proposed rule’'s cost and benefits estinmates are annualized and
presented in 1999 dollars. EPA devel oped detailed estinates of the
costs and benefits of conplying with each of the increnental
requirenments in the proposal. These estinmates, including descriptions
of the nethodol ogy and assunptions, are described in detail in the
Econonic Analysis of the Proposed Requl ati ons Addressing NPDES Permit
Requi renments for Minicipal Sanitary Sewer Collection Systens and
Sanitary Sewer Overflows, which is included in the record of this
proposed rule making. Table 17 sunmarizes the costs and benefits
associated with today' s proposal
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Table 17 - Conparison of Annualized Benefits to Costs for the Minici pal
Sanitary Sewer Collection System and SSO Proposed Rul e

Monet i zed Benefits* Low ($ High ($
M 1ion) M 1ion)
Water Quality Benefits $ 12 $ 73
| mproved O&M MOM Pr ogr am $ 24 $ 24
ESTI MATED BENEFI TS $ 36 $ 97
Cost s Low ($ High ($
M 1ion) M 1ion)
Miunicipalities $ 93 $ 126
State/ Federal $ 0.5 $ 0.5
Admi ni stration
ESTI MATED COSTS $93.5 $126.5

“Additional benefits, which have not been monetized, can be expected to result from the regulation.
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A. Baseline

I n devel opi ng today’s proposal, EPA estimated the increnmental costs
and benefits associated with inplenmenting the proposed regul ations.

This analysis estimated the increnental difference in costs and benefits
bet ween i npl enenting the proposed regul ati ons and basel i ne of

i npl ementing the existing NPDES regul ati ons. The baseline used in
estimating costs and benefits associated with today’ s proposal is
consistent with EPA's interpretation of the existing NPDES regul ations
whi ch prohibit discharges to waters of the U S. from nunicipal sanitary
sewer collection systens except for in very limted circunstances.

In addition, for information purposes, EPA has estinmated costs and
benefits associated with abating SSGs. Results of those anal yses are
presented in the draft Sanitary Sewer Overflow (SSO Needs Report and
Benefits of Measures to Abate Sanitary Sewer Overflows (SSGs). EPA
estimates that the costs of achieving various SSO control objectives,
rangi ng fromone wet-weat her SSGs per year to one wet-weather SSO every
five years, and a reduced nunber of unavoi dabl e dry-weather SSCs, range
from$6.9 billion to $9.8 billion, while the benefits associated wth
elimnating all SSCs range from $1.07 billion to $6.07 billion. (Note
that these costs and benefits estimates are not conparabl e because EPA
has not estimated the margi nal benefits associated with increasingly
stringent control objectives, nor estimated the costs associated with
elimnating all SSGs)

Today’ s proposal provides for a nore efficient approach to
controlling SSGs through better managenent, increased public notice and
i ncreased focus on system planning. EPA believes that the inproved
pl anni ng and managenent envi sioned in today’'s proposal will result in
fewer overflows. |In estimating the portion of benefits from SSO
abatenment attributable to today’ s proposal, EPA has used a standard
accounting principle to select a range of 1.2 percent to 1.4 percent of
total benefits as an indicator of inproved system perfornmance from
i npl ementati on of today’s proposal. 1In addition, EPA believes that this
rule may accel erate the pace of investnments made in nunicipal sanitary
sewer systenms. There are costs and benefits associated with the
possibility of accelerated investnment, but at the present tinme EPA has
not been able to quantify such costs or benefits. To the extent that
EPA's current estimtes do not reflect these possibilities, the Econonic
Anal ysis for today’s rul emaki ng may understate the costs and benefits of
the proposal. Due to this uncertainty, EPA requests comments on the
costs and benefits associated with today’ s proposal

B. Cost s
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EPA estimates that there are about 19,000 munici pal systens that
will be potentially regulated by today’ s proposal. Costs of the
proposed new requirenents were estinmated by identifying specific
compl i ance tasks associated with regulatory requirenents for
muni ci palities or oversight authorities. Estimtes were devel oped based
on the unit cost associated with each task and how frequently that task
is expected to be acconplished. |In nost cases, available data indicated
that the unit cost and/or the frequency with which the task nust be
perfornmed increased with the size of the collection system Utimately,
the nationwi de total cost for a provision was cal cul ated by nultiplying
the per-systemcost for communities of a given size range by the nunber
of potentially regulated systens in that size range and then aggregating
across the nation. The cost estimtes were adjusted to reflect
i nstances in which some or all comunities may al ready be perform ng an
action in advance of Federal requirenents. For such comunities, no
incremental costs are expected to result fromconpliance with today’s

proposal. A detailed description of these assunptions and the resulting
cost estimates is reflected in Appendices B and C of the Econom c
Anal ysi s acconpanying this proposal. Both one-time (primarily capita

costs) and annual (ongoing) costs are estimted and then conbi ned

t hrough an annuali zation procedure to reflect the estimted costs of the
proposal. EPA estimates that annual conpliance costs for both
muni ci palities and State/Federal oversight agencies will range from
$93.5 million to $126.5 mllion.

The cost estimates reflect assunptions about the tim ng and
applicability of the proposed new requirements. The proposed new
standard permt conditions will only become applicable to a permttee
when they added to a permttee’'s permt. EPA assumed this will occur
during the normal permt renewal process beginning after EPA takes fina
action. NPDES permts have a five-year pernmt termand nationally,
permt expirations and renewal s are assumed to occur at an even pace
over each five-year period. The cost estimates also reflect the
flexibility offered by the proposal. Permits can establish deadlines
for compliance with various CMOM docunentati on requirenents. Cost
estimates assuned that these requirenents were phased in accordance with
the timng guidance in today’'s preanble (section Il11.L.3). Under this
gui dance, pernits for snaller sanitary sewer collection systens would
provide 1 to 5 years after a requirenent is witten into their permt
for completion of various docunentation requirenents. The cost
estimates al so refl ect waiving some requirements for systens that show
an exenpl ary performance record; for exanple, a collection systemwth
an average daily flow of 2.5 mllion gallons per day or |ess would not
have to conduct an audit or prepare a witten CMOM program sunmary
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unless it had an SSOthat led to a discharge to waters of the United
States. EPA estimates that up to 66 percent of communities with |ess
than 25,000 population will qualify for this waiver, saving on average
$2,557 per municipality.

C. Monetized Benefits

EPA al so estimted the benefits associated with today’s proposal
The proposed rul e adds new admi ni strative and procedural requirenents
and clarifies existing requirenents, thus making it nore certain that
the existing prohibition on unauthorized discharges, specifically SSGs,
wi |l be achieved. Provisions addressing reporting and public
notification will assure nmitigation of potential public health inpacts
from SSOs, while provisions addressing information coll ection, planning,
and analysis will help to inprove decision-nmaking. Inplenentation of a
CMOM program i s expected to increase efficient planning, operations and
mai nt enance resulting in inproved system managenent. In estimating the
benefits for this proposal, EPA was able to partially nonetize two mgjor
categories of benefits, water quality benefits and benefits associ ated
wi th inproved system planning and O%M (or MOM prograns.

1. Water Quality Benefits

Conmpliance with the existing standard and today’ s proposal wll
require that systens address both infrastructure costs related to the
exi sting standard and these new provisions which inprove planning,
operations and mai ntenance of systems, in order to achieve the benefits
of fewer SSOs and inproved water quality. Therefore, in calculating the
water quality benefits of today' s proposal, EPA attributed to this
proposal the share of total SSO reduction and water quality benefits
equal to the proportion of the costs of this proposal to the total costs
of SSO abat enent .

The monetized water quality benefits of SSO abat enent have been
estimated in the Benefits of SSO Abat enent Report as $0.95 to $5.4
billion annually. The cost of investnments by sanitary sewer collection
systenms to increase capacity and inprove maintenance as necessary to
abate virtually all SSCs is estimated in the SSO Needs Report as $6.9
billion (for a control objective of one wet weather SSO event per year)
to $9.8 billion annually (for a control objective of one wet weather SSO
event every five years). The increnmental costs of this proposed rule,
which is part of achieving SSO abatenment, total $93.5 to $126.5 nmillion
annual ly. The proposed rule thus accounts for 1.2 to 1.4 percent of the
total costs for sanitary sewer systeminfrastructure inprovenent. VWhile
the total benefits estimated in Benefits of SSO Abatenent, are $1.07 to
$6.1 billion, a portion of those are system benefits which are not
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affected by this rule. Systembenefits reflect eventual cost savings
for collection systenms as a result fromincreased spending on system
mai ntenance. |If a simlar share of the estimated $0.95 to $5.4 billion
in quantified water quality benefits of achieving SSO abatenent is

all ocated to this rule, the estimted nonetized water quality benefits
range from $12 to $73 million annually.

2. Inproved O&M Program Benefits

Today’ s proposal also creates benefits in the formof cost savings
for municipal sanitary sewer collection systens associated with better,
nmore targeted, nore efficient operation and mai ntenance prograns. This
separate set of benefits is derived exclusively fromthe proposed rule
and i s obtained i ndependent of the additional investnent in collection
systeminfrastructure needed for SSO abatenment. The proposal encourages
collection systens to redirect their existing O%M prograns to optimn ze
system efficiency and effectiveness. Benefits will result in the form
of reductions in total spending on collection system operations and
mai nt enance.

Muni ci pal sanitary sewer collection systens currently spend an
average of about $1.6 billion annually on operations and nmai ntenance and
the draft SSO Needs Report estimates that an additional $1.5 billion
will be needed to mnimze dry weather SSOs. Applying the findings of
the Water Environnent Research Foundation’s 1997 coll ection system
benchmar ki ng study, it is estimated that "snmarter” O&M practices as
pronpted by the proposed regul ation could reduce total collection system
operating costs by 0.77 percent. Based on both current O8M costs and
the additional O&M costs identified in the draft SSO Needs Report, this
results in an estinmated national cost savings of about $24 million
annual ly. "Smarter" O&M prograns may also result in the longer termin
as-yet-unquantified opportunities for savings in capital investnents.
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VIIl. ADM N STRATI VE REQUI REMENTS
A. Paperwor kK Reduction Act

The information collection requirements in this proposed rul e have
been submitted for approval to the Ofice of Managenment and Budget (QOvB)
under the Paperwork Reduction Act, 44 U S.C. 3501 et seq. An
Information Coll ecti on Request (ICR) docunent has been prepared by EPA
(ICR No. 1932.01) and a copy may be obtained from Sandy Farnmer by mai
at Collection Strategies Division; U S. Environnental Protection Agency
(2822); Ariel Rios Building; 1200 Pennsyl vania Ave., NW Washi ngton, DC
20460, by emmil at farner.sandy@pa.gov, or by calling (202) 260-2740.

A copy may al so be downl oaded off the Internet at
http://ww. epa. gov/icr.

The 1 CR presents paperwork burden and cost estinmates associated with
EPA' s proposed NPDES regul ations for nunicipal sanitary sewer systens
and SSCs for the three-year period inmmedi ately after the regulation is
promul gated. The proposed regul ati ons woul d establish, under authority
of COWMA sections 308(a)(1) and 304(i), nandatory recordkeeping,
reporting, public notification, planning, and permt application
requi rements with resulting paperwork burdens and costs. |Information
provi ded t hrough conpliance with these requirements will inprove the
ability of NPDES authorities to assess permttee conpliance, nitigate
public health inpacts from SSOs, and assess the status of collection
system performance (including funding needs) on a national scale.
Menbers of the public, including citizens and environnental groups, wll
use the information provided to understand and reduce the risks from SSO
events. The data required under this information collection request are
not confidenti al

EPA estimates that there are about 19,000 collection systenms woul d
ultimately be affected by the proposed regul ations. The 19,000
coll ection systens include 4,800 nunicipal satellite collection systens.
The I CR assunes that, for the five year period follow ng pronul gati on of
regul ati ons, one-fifth of all collection systens woul d have new st andard
permt conditions added to their permts.

In addition, 43 States and 1 Territory are authorized to adm ni ster
the NPDES permitting programand woul d thus inplenent the proposed
regul ations. Nationally, these respondents woul d spend an average tota
of 86,462 hours per year for the three year period follow ng
promul gation of a final rule to neet the paperwork-related requirenents
of the proposed regul ations. The recordkeeping and reporting burden
includes tine and resources for maki ng 24-hour reports and 5-day foll ow
up reports; conplying with paperwork-related provisions of the CMOM
program (i ncl udi ng program devel opnent); and conplying with public
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notification requirenents. The Agency is assum ng that these
requirements will be added to permits for 3,808 collection systens per
year for each of the three years foll owi ng promul gati on of fina
regul ati ons. The Agency nakes additional assunptions regardi ng when
various requirements becone effective for permttees. Agency burden is
estimated as 1,675 hours per year. Each respondent woul d spend an
average of 7.5 hours per year to report and keep records of information
required by the proposed SSO regul ations, while States will on average
spend 138 hours per year. Annualized capital/startup costs for

equi prrent necessary to facilitate and nanage the information collection
woul d be approxi mately $1, 731, 164 per year and operating and nai ntenance
costs woul d be $4, 056, 848 per year.

Burden neans the total tine, effort, or financial resources expended
by persons to generate, maintain, retain, or disclose or provide
information to or for a Federal agency. This includes the tinme needed
to review instructions; develop, acquire, install, and utilize
technol ogy and systens for the purposes of collecting, validating, and
verifying information; processing and maintaining information, and
di scl osing and providing information; adjusting the existing ways to
comply with any previously applicable instructions and requirenents;
training personnel to be able to respond to a collection of information
searching data sources; conpleting and reviewi ng the collection of
information; and transmtting or otherw se disclosing the information.

An agency may not conduct or sponsor, and a person is not required
to respond to, a collection of information unless it displays a
currently valid OVB control nunber. The OB control nunbers for EPA' s
regul ations are listed in 40 CFR Parts 9 and 48 CFR Chapter 15.

Comments are requested on the Agency’s need for this information
the accuracy of the provided burden estimates, and any suggested nethods
for mnimzing respondent burden, including the use of automated
coll ection techniques. Send conments on the ICR to the Director of
Collection Strategies Division, U S. Environmental Protection Agency
(2822), 1200 Pennsylvania Ave., NW Washington, D.C. 20460; and to the
Ofice of Information and Regul atory Affairs, Ofice of Managenent and
Budget, 725 17th Street, NW Washi ngton, DC 20503, marked "Attention:
Desk O ficer for EPA'" Include the I CR nunber in any correspondence.
Since OMB is required to nake a deci sion concerning the |ICR between 30
and 60 days after [insert date of publication in the FEDERAL REGQ STER],
a conmment to OMB is best assured of having its full effect if OVB
receives it by [insert date 30 days after date of publication in the
FEDERAL REG STER]. The final rule will respond to any OMB or public
comrents on the information collection requirenents contained in this
proposal .

214



B. Executive Order 12866

Under Executive Order 12866 [58 Federal Register 51735 (Cctober 4,
1993)], the Agency nust determ ne whether the regulatory action is
"significant” and therefore subject to OVB revi ew and the requirenents
of the Executive Order. The Order defines "significant regul atory
action"” as one that is likely to result in a rule that may:
(1) have an annual effect on the econonmy of $100 million or nore or
adversely affect in a material way the econony, a sector of the econony,
productivity, conpetition, jobs, the environment, public health or
safety, or State, local or tribal governnents or comuniti es;
(2) create a serious inconsistency or otherwise interfere with an action
taken or planned by anot her agency;
(3) materially alter the budgetary inpact of entitlenents, grants, user
fees, or loan progranms or the rights and obligations of recipients
t hereof; or
(4) raise novel legal or policy issues arising out of |egal mandates,
the President’s priorities, or the principles set forth in the Executive
O der.

Pursuant to the ternms of Executive Oder 12866, it has been

determined that this rule is a "significant regulatory action." As
such, this action was submtted to OVMB for review Changes made in
response to OVB suggestions or recommendations will be docunented in the

public record.

C. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995 (UVRA), P.L.
104- 4, establishes requirenents for Federal agencies to assess the
effects of their regulatory actions on State, local and triba
governnents and the private sector. Under section 202 of the UVRA, EPA
generally nust prepare a witten statenent, including a cost-benefit
anal ysis, for proposed and final rules with "Federal mandates" that may
result in expenditures to State, local and tribal governnents, in the
aggregate, or to the private sector, of $100 nmillion or nore in any one
year. Before pronulgating an EPA rule for which a witten statenent is
needed, section 205 of the UMRA generally requires EPA to identify and
consi der a reasonabl e nunber of regulatory alternatives and adopt the
| east costly, nmost cost-effective, or |east burdensone alternative that
achi eves the objectives of the rule. The provisions of section 205 do
not apply when they are inconsistent with applicable | aw. Mbreover,
section 205 allows EPA to adopt an alternative other than the |east
costly, nost cost-effective, or |east burdensome alternative if the
Adm ni strator publishes with the final rule an explanati on why that
al ternative was not adopted

215



Bef ore EPA establishes any regulatory requirenments that may
significantly or uniquely affect small governnents, including triba
governnents, it must have devel oped under section 203 of the UVRA a
smal | government agency plan. The plan nust provide for notifying
potentially affected small governnents, enabling officials of affected
smal | governments to have neaningful and tinely input in the devel opnent
of EPA regul atory proposals with significant Federal intergovernnenta
mandat es, and i nform ng, educating, and advising snmall governnments on
compliance with the regul atory requirenents.

EPA has devel oped a small governnent agency plan for this proposed
rule in accordance with section 203. The plan describes the
notification and consultation efforts EPA has used and will continue to
use through its information network, small government outreach group,
and Federal Advisory Committee and SSO subcomrittee to notify snal
governnents, Tribes, and other small entities and seek input on how EPA
can assist themw th guidance materials and conpliance assi stance. The
pl an descri bes EPA' s conpliance assi stance "tool box" and di scusses how
the information will be dissem nated

EPA has determi ned that this rule contains a Federal nandate that
may result in expenditures of $100 nmillion or nore for State, |ocal, and
tribal governments, in the aggregate, in any one year. Accordingly, EPA
has prepared under section 202 of the UVRA a witten statement which is
summari zed in the follow ng sections.

1. Statutory Authority

EPA proposes today’s municipal sanitary sewer collection system and
SSO regul ati on pursuant to Clean Water Act sections 301, 304(i), 308,
402, and 501(a). This proposal is in direct response to a Presidenti al
directive to develop "a strong national regulation to prevent the over
40, 000 annual sanitary sewer overflows from contam nating our nation’s
beaches and jeopardi zing the health of our nation's famlies." Today's
rule is not otherw se subject to a statutory or judicial deadline.

Thi s proposal woul d inprove managenment and mai nt enance of nuni ci pa
sanitary sewer collection systens, reducing rel eases of raw sewage,
whi ch have significant health and environnental risks. 1In addition
sanitary sewer collection systens represent a major infrastructure
i nvestnent for the nation. These systens typically represent the
| argest infrastructure assets in a community. This proposal is designed
to protect the significant national investnent by enhanci ng managenent,
operation and mai ntenance of these systens.

2. Summary of Qualitative and Quantitative Cost-Benefits Analysis:

216



In the Economic Analysis of Proposed Regqul ati ons Addressi ng NPDES
Permit Requirenents for Minicipal Sanitary Sewer Collection Systens and
Sanitary Sewer Overflows (EA), EPA describes the qualitative and
nmoneti zed benefits associated with today’ s proposal and then conpares
the nonetized benefits with the estimated costs of the proposal. EPA
devel oped detailed estimates of the costs and benefits of conplying with
each of the increnental requirenents that would be inposed by the rule.
These estimates, including descriptions of the nethodol ogy and
assunptions used, are described in detail in the EA. The esti mated
noneti zed costs range from$ 93.5 million to $126.5 mllion annually; of
this anmount, Federal, State, and Tribal governnments woul d bear $0.5
mllion and municipalities the remainder. The correspondi ng noneti zed
benefits range from$36 nillion to $97 million annually.

The Agency estinmated two main categories of benefits fromthis
proposal, water quality benefits and enhanced system pl anni ng and
operation benefits. EPA has determ ned that the benefits of today’s
woul d proposal justify the costs, taking into consideration qualitative
as well as quantitative benefits and costs. Sone benefits from SSO
control were not nonetized, such as inproved aesthetic quality of
waters, benefits to wildlife and to threatened and endangered speci es,
cul tural values, and biodiversity benefits. Table 17 in Section VIl of
this preanble summarizes the costs and benefits associated with the
basic el enents of today’s proposal.

Al t hough Congress has not established a fund to fully finance
i npl ementation of this proposed rule, sonme Federal financial assistance
is available for limted purposes. The primary fundi ng mechani sm under
the CWA is the Cean Water State Revol ving Fund (SRF) program which
provides | ow cost financing for a range of water quality infrastructure
projects, including certain projects related to sanitary sewer systens.
(See Section I.J of today’'s preanble for additional discussion.) In
addition to the SRF, Federal financial assistance prograns include the
Water Quality Cooperative Agreenments under CWA section 104(b)(3) to
support the creation of unique and innovative approaches to address
requi rements of the NPDES program including SSGs. These funds can be
used to conduct special studies, denonstrations, and outreach and
training efforts, which will enhance the ability of the regul ated
community to deal with non-traditional pollution problenms in priority
wat ersheds. EPA will develop a list of potential funding sources as
part of the tool box inplenentation effort.

3. Macro-Economic Effects
In the econonic analysis, EPA reviewed the expected effect of
today’ s proposal on the national economy. The Agency determ ned that
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t he proposal would have ninimal inpacts on the econony or enploynent.
This is because this proposal is estimated to cost $93.5 million to
$126.5 mllion annually, which is a small percentage of the nationa
econony. Macro-economnmic effects tend to be neasurable only if the
econom ¢ i npact of a regulation reaches 0.25 to 0.5 percent of G oss
Donestic Product (in the range of $1.5 billion to $3 billion). In
addition, this proposal would regulate municipalities, States, and EPA,
not the typical industrial plants or activities that could directly
i npact production and thus those sectors of the economny.

EPA concl udes that the effect of the proposal on the nationa
econony, if any, would be mnimal. The benefits of the proposal nore
than offset any potential cost inpacts on the national econony.

4. Sunmmary of State, Local and Tribal Input

Consistent with the intergovernmental consultation provisions of
section 204 of the UVMRA, EPA has already initiated consultation with the
governnental entities affected by this rule. Today s proposal has been
devel oped in conjunction with consultation activities that provided
public input on potential approaches, including input froma
Subcommittee to a Federal Advisory Commttee, a small government
outreach group, and representatives of authorized NPDES State prograns
and Tri bes.

SSO Subcommittee of Urban Wet Weat her Federal Advisory Conmittee
Bet ween 1994 and 1999, the SSO Subconmittee of the Urban Wet Weat her
(UWN Federal Advisory Conmittee nmet 12 times to provide input on how
best to nmeet the SSO policy challenge. The SSO Subcommittee was
comprised of representatives froma bal anced group of stakehol ders.
St akehol der organi zations represented on the SSO Subconmittee include
organi zations representing el ected |ocal governnent officials (Nationa
Associ ation of Counties, National Association of Towns and Townshi ps,
and National League of Cities); public works and sewer district
officials (American Public Wrks Association, Association of
Metropol i tan Sewerage Agenci es, Texas Association of Metropolitan
Sewer age Associations, and Tri-TAC); State officials (Association of
State and Interstate Water Pollution Control Administrators and Nationa
Associ ation of Attorneys Ceneral); and State and | ocal health agencies
(National Environmental Health Association).

Bet ween 1994 and 1999 the Agency explored a range of SSO issues with
the SSO Subcommittee. Menbers reached general agreenent on severa
i mportant issues, such as the risks posed by SSGs, the need to elimnate
avoi dabl e SSGs, the need for proper operation and mai ntenance to
preserve the value of the collection systeminfrastructure, and the need
for regulatory agencies to develop a regulatory franmework sensitive to
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real -world conditions. The Subcommittee devel oped a consensus docunent,
entitled "SSO Managenent Flow Chart," outlining a potential approach for
pl anni ng SSO managenent strategies, and it devel oped and di scussed a
series of issue papers, draft permt conditions, and draft guidance
docunments. The Subcommittee kept the UMWV Federal Advisory Conmittee
apprised of its activities. Information fromthese di scussions was
consi dered i n devel opi ng the approach proposed today.

Muni ci palities and States rai sed major concerns and coments about
the need for greater national clarity and consistency in the way NPDES
requirements apply to SSGs. Particular concerns were raised regarding
the legal liability for SSO di scharges that woul d be consi dered beyond
the reasonabl e control of an operator/pernmttee. Some State and
muni ci pal representatives noted that they believed different NPDES
authorities were interpreting the applicability of the bypass and upset
provisions (at 40 CFR 122.41(m and (n)) to SSCs differently. Qhers
noted that different treatnent standards had been used to either issue
permits for or disallowinfrequent discharges from peak excess fl ow
treatnent facilities. The States and nunicipalities indicated that
greater clarity and consi stency woul d hel p ensure that enforcenent
actions under the CWA were consistent with engineering realities and the
health and environnmental risks of SSCs.

States. As part of the consultation with States, EPA included
aut hori zed NPDES State representatives on the Agency work group. EPA
i ncluded representatives from 13 aut horized NPDES State prograns to
provide input on SSO issues to the Agency. State representatives
participated on the Agency work group from 1994 to Cctober 1999. As
part of that process, EPA discussed the proposed rul emaki ng, provided
copi es of the relevant documents, and notified all work group
representatives that updated information on the proposed rule would be
avail able on the SSO page on the Ofice of Wastewater Mnagenent (OM)
web site. In addition to this participation, as discussed above, the
Associ ation of State and Interstate Water Pollution Contro
Adm ni strators (ASIWPCA) had two representatives on the SSO
Subcomrittee. In addition to participating in the SSO Subcommitt ee,

ASI WPCA provi ded commrents to EPA from Vernont, South Carolina, Florida
and Nevada.

Most aut horized NPDES State representatives participating on the
Agency’s work group raised concerns that pernmit requirenments should not
adversely inmpact the State’s ability to enforce against violations.
Some State representatives raised concerns about workability of the
approach and i npl ementati on burdens on authorized NPDES State prograns.
Some rai sed concerns about the regulatory franmework for issuing permts
for discharges from peak excess flow treatnent facilities. Some States
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rai sed concerns about the potential burden annual reporting requirenents

for permttees would place on the States. These concerns were al so

generally reflected by representatives on the SSO Subcommittee.

Addi tional inplenentation concerns were raised by representatives of

other States and are summarized in section |I.E 3. These concerns

i ncluded the amount of flexibility States woul d have, timng of

requi rements, and burdens on States.

The Agency believes that the proposed approach satisfactorily
addresses the majority of concerns raised by the SSO Subcomittee, as
wel I as nunicipal elected officials and other State and | ocal governnent
st akehol ders and sone of their representative national organizations.

In Cctober, 1999, the SSO Subconmmittee unani nously supported, when
taken as a whol e and recogni zing that they are interdependent, basic
principles in a draft approach for clarifying and establishing NPDES
permt requirements for nunicipal sanitary sewer collection systens.

The attached proposed rul enaking is consistent with the principles

unani nously supported by the SSO Subcomrittee. The State and | oca

representatives on the SSO Subcommi ttee, through their support of the

basic principles, denonstrated their acceptance of the proposal as
addressing their concerns as nmuch as possible.

Two provisions of today's proposal specifically address concerns
rai sed by representatives of small comunities:

e« Acollection systemwith an average daily flow of less than 2.5
mllion gallons per day (ngd) would not be required to develop a
witten CMOM program sumary or a CMOM program audit until it
experiences an SSO di scharge to waters of the United States fromits
coll ection system and

e The CMOM standard permit condition could be | ess detailed in permts
for municipal sanitary sewer collection systens with an average
daily flow of less than 1 ngd.

EPA bel i eves that the approach proposed today, including the CMOM
approach, the special requirenents for small collection systens,
| anguage regardi ng enforcenent protection fromoverflows that are beyond
an operator’s reasonable control, and the guidance on tim ng of
i npl ement ati on of CMOM requi renments, adequately strikes a bal ance
bet ween concerns raised by State representatives and the need to address
the SSO problem The Agency is proposing standard permt conditions,
whi ch shoul d significantly decrease the burdens on authorized NPDES
States to wite permt conditions, relative to solely giving guidance to
the States regarding how permit conditions should be established. At the
same time, EPA recognizes that this would reduce sonmewhat the
flexibility of the permt witer to address site-specific circunstances,
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but believes it provides needed national consistency. EPA believes such
an approach would not significantly constrain the flexibility of the
permt witer to address site-specific circunstances. The Agency is
al so devel oping a tool box of items to help nmunicipalities and States
i npl ement requirenents in an effective and cost-efficient manner (see
section I1.0Q).

Tribes. Regarding consultation with Tribal Governnents, EPA
di scussed the proposed rule with the Tribal Operations Caucus on a
conference call on Novenber 9, 1999. The Tribal Operations Caucus
consi sts of 20 Tribes which represent the 565 recognized Tribes. In
addition to the conference call, EPA provided copies of decision nmenos
and draft regulatory |anguage related to the proposed rul emaki ng for
review and transmttal to all of the 565 recognized Tribes. No oral or
witten conments have been received fromthe Caucus or individua
Tri bes.

5. Selection of Least Costly, Mst Cost-Effective or Least Burdensone
Alternative that Achieves the Objectives of the Statute

EPA consi dered a nunber of alternatives in addressing nunicipa
sanitary sewer collection systens. Today’'s proposal evolved over tine
and incorporated aspects of alternatives that responded to concerns
presented by various stakehol ders. EPA considered five alternatives.
The first alternative would be to adopt a nore prescriptive capacity,
managenent, operation, and mai ntenance provision. The second
alternative would involve extending the requirenents of the proposed
rule to privately owned satellite collection systens. The third
alternative would be to change the technol ogy-based standard for
di scharges fromsanitary sewers from secondary treatnent to best
avai | abl e technol ogy economi cally achi evabl e (BAT)/ best practicable
control technology currently available (BCT). The fourth alternative is
a no action alternative. The fifth alternative is the proposed
appr oach.

The Agency conpared the estimted annual range of costs inposed
under today’'s proposal to the other major alternatives considered. The
cost of today’'s proposal is estimated to range from $93.5 million to
$126.5 mllion annually. Alternatives one and two generally invol ved
hi gher regul atory costs and therefore were not selected. Alternative
three woul d provide savings of $126 million per year. However, the
approach may for sonme nunicipalities result a relaxation in regul atory
standards that results in nore discharges at treatnment |levels that are
| ess than established in the secondary treatnment regulations or to
delays in reneidal action to address existing SSGs. For these reasons,
EPA believes the chosen alternative is nore appropriate than alternative
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three. 1In the case of the No Action Alternative, the Agency determ ned
that such an alternative would not neet the goals of today’s proposal in
addressi ng SSOs, inproving system managenent and clarifying existing
regul ati ons. A detailed analysis of these alternatives is included in

t he Economi ¢ Anal ysis that acconpani es today’ s proposal.

Today’ s proposal reflects input froma nunber of State and municipa
governnents. It satisfies the requirenent under UMRA that the Agency
consi der a nunber of regulatory alternatives and adopt "the | east
costly, nost cost-effective, or |east burdensone alternative that neets
the objectives of the statute.” EPA has selected the |east costly
alternative which nmeets the Agency’s interpretation of the C ean Water
Act. A cost conparison shows that alternatives one and two are
substantially nore costly ($278 million to $1.1 billion) than the
approach proposed. The Agency believes that alternatives three and four
woul d not mneet the objectives of the Clean Water Act.

Smal | Governnent Consultation: In developing this rule, EPA
consulted with small governments pursuant to its plan established under
section 203 of the UVMRA to address inpacts of regulatory requirenments in
the rule that m ght significantly or uniquely affect small governnents.
In addition to the consultation with small governnent representatives on
the SSO subcommittee, as described in section VIII.C 4, in the spring of
1999 EPA identified a nunmber of potential participants for a Snal
Governnent Qutreach G oup related to the proposed SSO rule. Twenty-one
i ndi viduals, representing communities fromacross the country, with
popul ati ons of 50,000 or less were invited to participate; fourteen
accepted. EPA held eight conference calls with the group between July

and Novenber 1999. The primary concerns raised by participants to the
Smal | Government Qutreach G oup were:
a. In general, the principles behind the CMOM provisions are good basic

gui del i nes. However, a nunber of the representatives on the outreach
group rai sed concerns regardi ng the anmount of paperwork associated with
the draft CMOM provisions. Some comrentors recommended that paperwork
and adnministrative requirenents associated with CMOM prograns shoul d
only be required of governments that currently do not have well
perform ng systens. Sone felt that small governnents who are currently
undert aki ng aggressi ve prograns do not have resources to add new staff
for new programrequirenents. These comentors thought existing staff
woul d have to be pulled off current day-to-day responsibilities in order
to conply with the draft CMOM pernmit provision, resulting in |ess

ef fective nunicipal progranms. Mst nunicipal representatives supporting
this view thought the test for a well perform ng system should be "no
SSGs" within the preceding few years. Ohers felt that even well -
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operated collection systenms may experience periodic SSCs and that a "no

SSO' test woul d be unrealistic.

b. Sone small government representatives indicated that sone of the

| anguage of the draft permit provisions should be clarified and not open
to enforcenent discretion. They were concerned about the potential for

i nconsi stent application. Specific concerns focused on the follow ng

i ssues:

> How a small nunicipality can identify CMOM program el ements
that are "appropriate and applicable";

> The capability of small nunicipalities to identify adequate
capacity to convey peak flows;

> d arifying how "adequately enlarging" treatnment systens

woul d be seen as an exanpl e of reasonable control in the
context of the prohibition and defense; and

> Carifying the terms "severe natural conditions” and "al

feasible alternative" in the prohibition on SSO di scharges.
c. The CMOM program shoul d be phased in over a mninum of three years.
d. The CMOM provisions identified in the rule should be considered as
gui del i nes rather than specific mandatory requirenents.
e. Sone small governnment representatives were concerned that the draft
prohi bition provision could be interpreted by EPA officials as being
nmore stringent than what sone States required. Uncertainty was a
particul ar concern for municipalities working under a State enforcenent
order because EPA can require retrofits to system expansi ons that have
been recently conpleted or are underway. Qhers felt that the vague
| anguage in the draft approach would create uncertainty in future
negotiations with States on design requirenents for their collection
system
f. Gven the unpredictable nature of SSO events, the real health and
environmental benefits fromtrying to elimnate all SSCs are small in
comparison to the costs of conpliance
g. Minicipal dollars for addressing water quality issues are limted.
It is not clear froma water quality or regulatory perspective that
muni ci palities should give SSO control a higher priority than areas such
as stormwater, treatnent plant inprovements, or conpliance with TMDLs.
Wat er shed approaches or unifying wet weather requirements nmay provide a
better basis for establishing priorities.

As a result of EPA's discussions with the SSO Subconm ttee and the
Smal | Governnent CQutreach G oup, the Agency added two provisions to the
proposal to specifically address the needs of small communities:
$ Acollection systemw th an average daily flow of less than 2.5

mllion gallons per day (ngd) would not be required to develop a

witten CMOM program sumary or a CMOM program audit until it
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experiences an SSO di scharge to waters of the United States fromits
coll ection system An average daily flow of 2.5 ngd is roughly
equivalent to a residential service popul ation of about 25,000
peopl e.

$ The CMOM standard permit condition could be less detailed in permts
for municipal sanitary sewer collection systems with an average
daily flow of less than 1 ngd. An average daily flowof 1 ngd is
roughly equivalent to a residential service popul ati on of about
10, 000 peopl e.

D. Executive Order 13132
Executive Order 13132, entitled “Federalisni (64 FR 43255, August
10, 1999), requires EPA to devel op an accountabl e process to ensure

“meani ngful and tinely input by State and local officials in the

devel opnent of regulatory policies that have federalisminplications.”
“Policies that have federalisminplications” are defined in the
Executive Order to include regul ations that have “substantial direct
effects on the States, on the relationship between the nationa
governnent and the States, or on the distribution of power and
responsibilities among the various |evels of governnent.”

Under Executive Order 13132, EPA may not issue a regul ation that has
federalisminplications, that inmposes substantial direct conpliance
costs, and that is not required by statute, unless the Federa
governnent provides the funds necessary to pay the direct conpliance
costs incurred by State and | ocal governnents, or EPA consults with
State and |l ocal officials early in the process of devel oping the
proposed regul ation.

EPA has concluded that this proposed rule may have federalism
i mplications because it may inpose substantial direct conpliance costs
on State and | ocal governnents, and the Federal government wll not
provide the funds necessary to pay those costs. As discussed in section
IV.C., the proposed rule contains a Federal nandate that may result in
the expenditure by State, local and tribal governnents, in the
aggregate, of $100 mllion or nore in a year and the Federal governnent
wi Il not provide the funds necessary to pay those costs. Accordingly,
EPA provides the follow ng federalismsumary inpact statement (FSIS) as
requi red by section 6(b) of Executive Order 13132.

EPA consulted with State and local officials early in the process of
devel opi ng the proposed regulation to permt themto have neaningful and
tinmely input into its devel opnent.
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1. Description of the Extent of the Agency’s Prior Consultation with
State and Local Governnents

Today’ s proposal has been devel oped in conjunction with consultation
activities that provided public input on potential approaches, including
input froma Subcomittee to a Federal Advisory Committee, a snal
governnent outreach group, and representatives of authorized NPDES State
prograns. Section VIII.C of this preanble discusses EPA's outreach
efforts under the Unfunded Mandates Reform Act, including consultation
with State and | ocal elected officials.

Bet ween 1994 and 1999, the SSO Subconmittee net 12 tinmes to provide
i nput on how best to neet the SSO policy challenge. The SSO
Subcommi ttee conprised representatives froma bal anced group of
st akehol ders. St akehol der organi zati ons represented on the SSO
Subconmi ttee i ncluded organi zati ons representing |ocal elected officials
(National Association of Counties, National Association of Towns and
Townshi ps, and National League of Cities). It also included
representatives of local officials, some of whom are appoi nted by
el ected officials (Anerican Public Wrks Association, Association of
Met ropol i tan Sewerage Agenci es, Association of State and Interstate
Water Pollution Control Administrators, and the national Association of
Attorneys General).

In the spring of 1999, EPA identified a nunber of potenti al
participants for a Small Governnent Qutreach Group related to the
proposed SSO rule. Twenty-one individuals, representing comunities
fromacross the country, with popul ations of 50,000 or |ess were invited
to participate; fourteen accepted. EPA held eight conference calls with
the group between July and Novenber 1999.

Representatives from 13 authorized NPDES State prograns participated
in an Agency work group that provided input on SSO issues to the Agency
from1994 to Cctober 1999. As part of that input, the Agency work group
reviewed draft regul atory proposals.

EPA distributed witten materials describing the approach supported
by the SSO Subconmittee at the National Conference of State Legislatures
(NCSL) annual neeting in May 2000. The materials descri bed how nenbers
of NCSL coul d provide coments on the approach to EPA

For rules that the Agency determi nes may have federalism
i mplications, EPA has committed to consulting with the Nationa
Associ ation of Towns and Townshi ps, the Country Executives of Anerica,
as well as with the seven national organizations often referred to as
the “Big 7" and their national chairperson. The Big 7 is conprised of
the National Governor’'s Association, National Conference of State

225



Legi sl atures, U S. Conference of Mayors, National League of G ties,
Counci| of State Governnments, International Cty/County Managenent
Associ ation, and National Association of Counties, These nine

organi zations offer the |largest constituencies of el ected and seni or
appoi nted officials in state and | ocal governnment and are considered
“representative national organizations” for purposes of the E.O 13132.
As noted above, three organizations (National Association of Counties,
Nati onal Associ ation of Towns and Townshi ps, and National League of
Cties), were represented on the SSO Subconmittee, and EPA consulted
directly with the National Conference of State Legislatures. During the
public coment period, EPA will consult with the five remaining

organi zations. Consultation with these organizations will be in addition
to consul tations between EPA and individual state and local officials.
During these consultations, EPA will answer any questions regardi ng what
the proposed rule would acconplish if promulgated, the rule's
quantitative and qualitative costs and benefits, and flexibility to
acconmodat e | ocal conditions or circunstances, and the effect on
existing State and local authorities. EPA will also solicit input from
State and | ocal officials regarding any concerns they nay have and
potential ways of addressing those concerns.

2. Summary of the Nature of State and Local Governnent Concerns
Over the course of the twelve neetings held by the SSO Subcommittee,

partici pants di scussed a nunber of issues pertaining to the need for

national clarity and consistency in the way NPDES requirenents apply to

SSCs.

Representati ves of munici pal organizations, including |ocal elected
officials, raised the follow ng concerns:

e The legal liability for SSO di scharges that woul d be consi dered
beyond t he reasonabl e control of an operator/permittee. These
representatives noted that they believed different NPDES authorities
were interpreting the applicability of the bypass and upset
provisions (at 40 CFR 122.41(m and (n), respectively),

i nconsistently to SSGCs.

« Different treatnment standards had been used to either issue pernmts
for or disallowinfrequent discharges from peak excess fl ow
treatnent facilities.

e Geater clarity and consistency would hel p ensure that enforcenent
actions under the CWA were consistent with engineering realities and
the health and environmental risks of SSCs.

Representatives of snmall comunities raised the foll ow ng concerns:
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e Paperwork and adm nistrative requirenments associated with the CMOMV
programs should only be required of governnments that do not have
wel | perform ng systens

e Permt provisions should have clear requirenents and not be open to
enforcement discretion

e The prohibition provision could be interpreted by EPA officials as
bei ng nore stringent than what sone States required. Miunicipalities
wor ki ng under a State enforcenent order could be required to
retrofit system expansions that have been recently conpleted or are
under way

e Gven the unpredictable nature of SSO events, the real health and
envi ronmental benefits fromtrying to elimnate all SSO s are snal
in conparison to the costs of conpliance.

Represent ati ves of authorized NPDES States al so participated on the

SSO Subcommi ttee and rai sed a nunber of concerns:

e Wether States would be given flexibility to use their existing
requirenents in lieu of the proposed requirenents;

e That the level of detail in EPA's draft regulations may limt
flexibility in how the proposed requirenent woul d be applied;

e Timng issues associated with initial inplenentation of the proposed
requirenents;

e The extent of reporting that would be required under the proposed
regul ation; and

e Wether the approach sufficiently targeted priority municipalities.
Several States supported the general concepts behind the approach

and el enents to the draft provisions. Several States raised concerns

that the draft capacity, nmanagenent, operation and mai ntenance (CMVOM

provi sion may be beyond the capability of nost smaller nunicipalities.

Several suggested that EPA consider targeting these requirenents to

municipalities with identified problens. One State indicated that the

approach may danage its relationship with nunicipal permttees, which

could in turn cause negative inpacts in inplenenting environnental

prograns.

3. Summary of the Agency’'s Position Supporting the Need to Issue the
Regul ati on.

SSCs result in releases of raw sewage that can create serious health
and environnmental risks. Wth today's proposal, EPA is responding to
President Cinton's May 29, 1999, directive to: “lnprove protection of
public health at our Nation's beaches by devel oping, within one year, a
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strong national regulation to prevent the over 40,000 annual sanitary
sewer overflows from contami nating our nation’s beaches and j eopardi zi ng
the health of our nation’s famlies.” The proposed framework woul d
protect public health and provide information to communities about
health risks and water quality problens caused by SSCs. The current
poor performance of the nation’s nunicipal sanitary sewer collection
systens indicates a need to increase regulatory oversight in order to
protect and enhance the nation’s collection systeminfrastructure. The
sewer collection systemtypically represents one of the |argest
infrastructure assets in a community.

4., Extent to Which the Oficials’ Concerns Have Been Met
The Agency believes that the proposed approach satisfactorily

addresses the majority of concerns raised by the SSO Subcomittee, as

wel I as nunicipal elected officials and other State and | ocal governnent
st akehol ders and sone of their representative national organizations.

In Cctober, 1999, the SSO Subcommittee unani nously supported, when
taken as a whol e and recogni zing that they are interdependent, basic
principles in a draft approach for clarifying and establishing NPDES
permt requirements for nunicipal sanitary sewer collection systens.

The attached proposed rul enaking is consistent with the principles

unani nously supported by the SSO Subcomrittee. The State and | oca

representatives on the SSO Subcommi ttee, through their support of the

basi c principles, denonstrated their acceptance of the proposal as
addressing their concerns as nmuch as possible.

Two provisions of today's proposal specifically address concerns
rai sed by representatives of small comunities:

e« Acollection systemwith an average daily flow of less than 2.5
mllion gallons per day (ngd) would not be required to develop a
witten CMOM program sumary or a CMOM program audit until it
experiences an SSO di scharge to waters of the United States fromits
coll ection system and

e The CMOM standard permit condition could be | ess detailed in permts
for municipal sanitary sewer collection systens with an average
daily flow of less than 1 ngd.

EPA bel i eves that the approach proposed today, including the CMOM
approach, the special requirenents for small collection systens,
| anguage regardi ng enforcenent protection fromoverflows that are beyond
an operator’s reasonable control, and the guidance on tim ng of
i npl ement ati on of CMOM requi renents, adequately strikes a bal ance
bet ween concerns raised by State representatives and the need to address
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the SSO problem The Agency is proposing standard permt conditions,

whi ch shoul d significantly decrease the burdens on authorized NPDES
States to wite permt conditions, relative to solely giving guidance to
the States regarding how permit conditions should be established. At the
same time, EPA recognizes that this would reduce sonmewhat the
flexibility of the permt witer to address site-specific circunstances,
but believes it provides needed national consistency. EPA believes such
an approach would not significantly constrain the flexibility of the
permt witer to address site-specific circunstances. The Agency is

al so devel oping a toolbox of items to help nmunicipalities and States

i npl ement requirenments in an effective and cost-efficient manner (see
section I1.0Q).

In the spirit of Executive Order 13132, and consistent with EPA
policy to pronote conmunications between EPA and State and | oca
governnents, EPA specifically solicits comrent on this proposed rule
from State and | ocal officials.

In the spirit of Executive Order 13132, and consistent with EPA
policy to pronote conmunications between EPA and State and | oca
governnents, EPA specifically solicits comrent on this proposed rule
from State and | ocal officials.

E. Executive Order 12898: "Federal Actions to Address Environnenta
Justice in Mnority Populations and Low I ncone Popul ations"”

The requirements of the Environnental Justice Executive Order are
that "EPA will... review the environmental effects of najor Federa
actions significantly affecting the quality of the human environment.
For such actions, EPA reviewers will focus on the spatial distribution
of human heal th, social and economc effects to ensure that agency
deci si onnakers are aware of the extent to which those inpacts fal
di sproportionately on covered communities.” EPA has determ ned that
this rulemaking is econonmically significant. However, the Agency does
not believe this rulemaking will have a disproportionate effect on
mnority or |Iow incone conmunities. The proposed regulation will reduce
the negative affects of sanitary sewer overflows in all nunicipalities
which will benefit all of society, including mnority communities.

F. Requlatory Flexibility Act (RFA), as anended by the Small Business

Requl atory Enforcenent Fairness Act of 1996 (SBREFA), 5 USC 601 et seq
The RFA generally requires an agency to prepare a regulatory

flexibility analysis of any rule subject to notice and coment

rul emaki ng requirenents under the Adm nistrative Procedure Act or any

other statute, unless the agency certifies that the rule will not have a

significant econom c inpact on a substantial nunber of small entities.
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Smal | entities include small businesses, small organizations, and smal
governnental jurisdictions.

For purposes of assessing the inpact of today s proposed rule on
small entities, small entity is defined as: (1) a small business, based
on SBA size standards; (2) a small governmental jurisdiction that is a
governnent of a city, county, town, school district, or special district
with a popul ation of Iess than 50,000; and (3) a small organization that
is any not-for-profit enterprise which is independently owned and
operated and is not dominant in its field.

After considering the economic inpacts of today’s proposed rule on
smal | entities, EPA certifies that this action will not have a
significant econom c inpact on a substantial nunber of small entities.
EPA has determined that this proposal will only regul ate government al
jurisdictions. 1In addition, EPA has determ ned that only 927, fewer
than five percent of the potentially affected snmall governnents (i.e.,
muni ci palities), are expected to experience annual costs of nore than
0.5 percent of revenues. No small governmental jurisdictions are
expected to bear annual costs greater than one percent of revenues.

For purposes of evaluating the economc inpact of this rule on snal
governnental jurisdictions, EPA used a "revenue test." This conpared
annual conpliance costs with annual governnent revenues obtained from
the 1992 Census of Governnents, using State-specific estimtes of annua
revenue per capita for municipalities in three popul ation size
categories (fewer than 10,000, 10,000825,000, and 25, 000B50, 000).

EPA estimates that there are about 19,000 municipalities that woul d
be regul ated by the SSO proposed rule, of which 18,595 are small
muni ci pal entities. EPA estimates that in no case would conpliance
costs exceed one percent of annual revenues. A sensitivity analysis
estimates that only five percent of regulated small nunicipalities my
experience cost greater than 0.5 percent but |ess than one percent of
annual revenues. EPA concluded that this does not represent a
significant econom c inpact on a substantial nunber of small entities.

Al t hough this proposed rule will not have a significant economc
i mpact on a substantial nunber of small entities, EPA nonethel ess has
tried to reduce the inpact of this rule on very small entities by
offering targeted flexibility. O potentially regulated nmunicipalities,
16, 359 or 86 percent have popul ations of |ess than 10,000. EPA has
proposed options for flexibility for these very small municipalities in
nmeeting certain proposed requirenents. Mst significantly, these
nmuni ci palities would not need to file annual reports on their systenms or
perform systens audits, unless they have experienced an SSO di scharge
during their permt term I n addition, EPA engaged in outreach with
potentially regulated small governments as described in Section C, UVRA

230



EPA continues to concerned about the potential inpacts of the
proposed rule on small entities and wel cones comments on issues rel ated
to such inpacts.

G National Technology Transfer and Advancenent Act

Section 12(d) of the National Technol ogy Transfer and Advancenent
Act of 1995 ("NTTAA"), Pub L. No. 104-113, § 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus standards in its regulatory
activities unless to do so would be inconsistent with applicable |aw or
otherwi se inpractical. Voluntary consensus standards are technica
standards (e.g., materials specifications, test methods, sanpling
procedures, and business practices) that are devel oped or adopted by
vol untary consensus standards bodies. The NITAA directs EPA to provide
Congress, through OVB, expl anations when the Agency deci des not to use
avai |l abl e and applicabl e voluntary consensus standards.

Thi s proposed rul emaki ng woul d not require the use of specific
techni cal standards. Today’'s preanbl e does refer, however, to certain
techni cal standards devel oped by a variety of consensus standards

organi zations that nmunicipalities mght find helpful or illustrative in
devel opi ng and i npl enmenting certain provisions of the proposal. Table
15 in section II1.N of this preanble lists, for reference purposes,

maj or industry technical references, including manuals of practice and
handbooks for sewer design, operation, and maintenance.

EPA wel cones comments on this aspect of the proposed rul enaki ng and
specifically, invites the public to identify other potentially-
appl i cabl e voluntary consensus standards and to comment on whet her and
how t he proposed rule should " or otherwise rely on technica
st andar ds.

use

H. Executive Order 13045

Executive Order 13045 C "Protection of Children from Environnmenta
Heal th Ri sks and Safety Risks" (62 F.R 19885, April 23, 1997) C
applies to any rule that: (1) is determined to be "econom cally
significant" as defined under E.O 12866, and (2) concerns an
environnmental health or safety risk that EPA has reason to believe may
have a di sproportionate effect on children. [If the regulatory action
meets both criteria, the Agency nust evaluate the environnental health
or safety effects of the planned rule on children, and explain why the
pl anned regulation is preferable to other potentially effective and
reasonably feasible alternatives considered by the Agency.

This proposed rule is not subject to E.O 13045 because the Agency
does not have reason to believe that it concerns an environnental health
or safety risk that may have a di sproportionate effect on children
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The proposal woul d expand the scope of the existing NPDES pernitting
programto require municipally-owed sanitary sewer systens to inprove
operation of systems resulting in a reduction of sanitary sewer
overflows. To the extent that the proposal does address a health problem
that may affect children, expanding the scope of the pernmitting program
woul d have a correspondi ng benefit to children to protect themfrom such
probl ens.

|. Executive Order 13084

Under Executive Order 13084, EPA may not issue a regulation that is
not required by statute, that significantly or uniquely affects the
communities of Indian Tribal governments, and that inposes substantia
direct compliance costs on those comunities, unless the Federa
governnent provides the funds necessary to pay the direct conpliance
costs incurred by the Tribal governnments, or EPA consults with those
governnents. |f EPA conplies by consulting, Executive Oder 13084
requires EPA to provide to the Ofice of Managenent and Budget, in a
separately identified section of the preanble to the rule, a description
of the extent of EPA's prior consultation with representatives of
af fected Tribal governnents, a summary of the nature of their concerns,
and a statement supporting the need to issue the regulation. In
addi tion, Executive Order 13084 requires EPA to devel op an effective
process permtting elected officials and other representatives of Indian
Tri bal governments "to provide nmeaningful and tinmely input in the
devel oprment of regulatory policies on matters that significantly or
uni quely affect their comunities.”

Today’s rule would not significantly or uniquely affect the
communities of Indian Tribal governments. Even though the Agency is not
required to address Tribes under the Regulatory Flexibility Act, EPA
used a sinmilar revenue test and analysis as was used for nunicipalities
under the RFA to assess the inpact of the rule on conmunities of Triba
governnents and determi ned that Tribal governnents would not be
significantly affected. O the 102 reservations potentially affected by
the rule, only five would be expected to experience econom c inpacts
slightly greater than one percent of cost over revenue. |In addition,
the rul e woul d not have a unique inpact on the conmunities of Triba
governnents because they are treated the sane as mnunicipal governnents
covered by this rule. Accordingly, the requirenents of section 3(b) of
Executive Order 13084 do not apply to this rule. Nevertheless, EPA
tried to consult with Tribal governnents as outlined in section VIII.C
of the Unfunded Mandates Reform Act.

J. Plain Language Directive
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Executive Order 12866 and the President’s nmenorandum of June 1,
1998, require each agency to wite all rules in plain |anguage. W
invite your comments on how to make this proposed rule easier to
under stand. For exanpl e:
$ Have we organized the nmaterial to suit your needs?
$ Are the requirenments of the rule clearly stated?
$ Does the rule contain technical |anguage or jargon that isn't clear?
$ Wuld a different format (grouping and order of sections, use of
headi ngs, paragraphi ng) nmake the rul e easier to understand?

Whul d nore (but shorter) sections be better?
Could we inmprove the clarity by adding tables, lists, or diagrans?
$ \What else could we do to make the rul e easier to understand?

© &+

Li st of Subjects

40 CFR Part 9
Envi ronnental protection. Reporting and recordkeeping requirenents.

40 CFR Part 122

Adm nistrative practice and procedure. Confidential business
information. Environmental protection. Reporting and recordkeeping
requi rements. Waste treatnment and di sposal. Water pollution control

40 CFR Part 123

Admi nistrative practice and procedure. Confidential business
information. Environmental protection. Reporting and recordkeeping
requi rements. Waste treatnent and di sposal. Water pollution control

Authority: Clean Water Act, 33 U S.C. 1251 et seq
Nati onal Pollutant Discharge Elimnation System (NPDES) Permt
Requi renents for Municipal Sanitary Sewer Collection Systens, Minicipal

Satellite Collection Systens, and Sanitary Sewer Overflows (Page 402 of
426)

Dat ed: 01/04/00

/sl

Carol M Browner,
Admi ni strator.
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PART 122-- EPA ADM NI STERED PERM T PROGRAMS; THE NATI ONAL POLLUTANT
DI SCHARGE ELI M NATI ON SYSTEM

1. The authority citation for part 122 continues to read as foll ows:
Authority: The C ean Water Act, 33 U.S.C. 1251 et seaq.

2. Add § 122.38 to subpart B to read as foll ows:

§ 122. 38 Muni ci pal Satellite Collection Systens (applicable to State
prograns, see § 123.25)
(a) NPDES Jurisdiction. (1) A permit must establish, at a
m ni num standard pernit conditions at 40 CFR 122. 41 and
122. 42, which apply to nunicipal satellite collection
systenms that convey nunicipal sewage or industrial waste to
a POTWtreatnment facility, which in turn di scharges pursuant
to an NPDES pernit.
(2) The Director of the NPDES authority nust either
(i) I ssue a permt to the owner or operator of the
muni ci pal satellite collection systemthat requires
the inplenmentation of standard permit conditions
t hroughout the municipal satellite collection system

or
(ii) Wiere the operator of the POTWtreatnent facility has
adequate |l egal authority, issue a pernit to the
operator of the POTWtreatnent facility which
receives wastewater fromthe nunicipal satellite
collection systemthat requires inplenentation of the
standard permit conditions throughout the runicipal
satellite collection system
(b) Definition of Municipal Satellite Collection System
Miuni ci pal Satellite Collection Systemneans any device or
systemthat neets each of the following criteria:

(1) Is owned or operated by a "State" or "municipality" as these
two terns are defined at § 122.2;
(2) Is used to convey nunicipal sewage or industrial waste to a

POTWtreatnment facility that has an NPDES permit or is
required to apply for a permt under § 122.21(a); and

(3) The owner or operator is not the owner or operator of the
POTWtreatnment facility that has an NPDES pernit or has
applied for an NPDES pernit.
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(c)

(2)

Permt Applications. (1) Wich Owmers or Qperators of

Muni ci pal Satellite Collection Systens Mist Submt an NPDES

Permt Application?

(i) All owners or operators of a nunicipal satellite
coll ection system nust submit an NPDES permt
application unless the NPDES permt for the POTW
treatnent facility that receives wastewater fromthe
muni ci pal satellite collection systemincludes NPDES
permt conditions that apply within the nunicipa
satellite collection system

(ii) Wiere the NPDES permit for the municipal collection
systemthat receives wastewater fromthe municipa
satellite collection systemrequires the
i npl ementation of permt conditions throughout the
muni ci pal satellite collection system the Director
may require the owner or operator of the nunicipa
satellite collection systemto submt a pernit
application on a case-by-case basis.

What are the Deadlines for Submitting Applications? Were

an owner or operator of a municipal satellite collection

system nust subnit an application under paragraph (c)(1) of
this section, the application nust be submitted by the

foll owi ng dates:

(i) If on [date 2 years from publication of final rule], a
permit application for the treatnent facility that
receives flows fromthe nunicipal satellite collection
system has been submitted to the NPDES authority and
is currently pending, the owner or operator of the
muni ci pal satellite collection systemnmust subnit a
permt application by [date 3 years from date of
publication of final rule];

(ii) If on [date 2 years from publication of final rule], a
permt application for the treatnent facility that
receives flows froma nmunicipal satellite collection
systemis not pending, then the owner or operator of
the municipal satellite collection system nust submit
a permt application by the date that the treatnent
facility is required to submt its next permt
appl i cati on;

(iii1) Where a nunicipal satellite collection systemthat
does not have NPDES permit coverage experiences a
sanitary sewer overflow that discharges to waters of
the United States, the owner or operator of the
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(3)

muni ci pal satellite collection systemnmust subnit a
permt application within 180 days of the discharge
and

(iv) \Were the Director requires the owner or operator of
the municipal satellite collection systemto submt a
permit application on a case-by-case basis, the owner
or operator of the municipal satellite collection
system nust submit a permt application within 180
days of notification by the Director, unless the
Director grants pernmission for a |later date (except
the Director shall not grant perm ssion for a
subm ssion later than the expiration date of the
existing permt).

Application requirenents. Any owner or operator or proposed

owner or operator of a municipal sanitary sewer collection

systemthat is required to submt an application under

paragraph (c)(1) of this section nust subnmit the information

requi red under 8 122.21(j) on a Form 2A except for the

followi ng regul atory provisions: 8122.21(j)(21)(viii)(B)

(D (viii)(Q, (H(viii)(p, (2)Cii), (2)(iii), (3)(iii),

(4), (5), (6) and (7).

3. Section 122.41 is anended by adding a phrase to paragraph (d),
addi ng a phrase to paragraph (e), adding a phrase to paragraph

(e,

and revising paragraph (1)(7), as follows: revising

paragraph (1)(6) by adding a phrase to the begi nning of the

par agraph, by revising paragraph (1)(7) to read as foll ows:
§ 122.41 Conditions applicable to all pernmits (applicable to State
prograns, see § 123.25)

* * *

(d)

(e)

(I) * *
(6)
(7

* *

Duty to mitigate. Except for sanitary sewer overfl ows
addressed in § 122.42(e), * * *

Proper operation and mai ntenance. Except for nunicipa
sanitary sewer collection systens addressed in § 122.42(e),

* * *

* *

*

Twenty-four hour reporting. (i) Except for overflows from
muni ci pal sanitary sewer collection systens addressed in
8§122.42(g), * * *

O her nonconpliance. The pernittee shall report al

i nstances of nonconpliance not reported under paragraphs
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4.

*

(e)

(1)y(4), (5, and (6) of this section and for nunicipa
sanitary sewer collection systens, 8§ 122.42(g), at the tinme
monitoring reports are submtted. The reports shall contain
the information listed in paragraph (1)(6) of this section.

*

Section 122.42 is anmended by addi ng paragraphs (e), (f) and (g) to
read as follows:

§ 122.42 Additional conditions applicable to specified categories of
NPDES permits (applicable to State NPDES prograns, see 8§ 123.25)

*

(2)

* *

Muni ci pal Sanitary Sewer Systens - Capacity, Managenent,
Operation and Mai ntenance Programs. (1) General Standards.
You, the permittee, nust:

(i) Properly manage, operate and nmaintain, at all tines,
all parts of the collection systemthat you own or
over which you have operational control

(ii) Provide adequate capacity to convey base flows and
peak flows for all parts of the collection systemyou
own or over which you have operational control

(iii) Take all feasible steps to stop, and mitigate the
i mpact of, sanitary sewer overflows in portions of the
coll ection systemyou own or over which you have
operational control

(iv) Provide notification to parties with a reasonabl e
potential for exposure to pollutants associated with
t he overfl ow event; and

(v) Devel op a witten sumary of your CMOM program and
make it, and the audit under paragraph (e)(2)(ix) of
this section, available to any nenber of the public
upon request.

Conponents of CMOM Program You nust devel op and i npl enent

a capacity, managenent, operation and nai ntenance (CMOM

programto conply with paragraph (e)(1) of this section. |If

you believe that any el enent of this section is not
appropriate or applicable for your CMOM program your
program does not need to address it, but your witten
summary nust explain why that elenent is not applicable.

The Director will consider the quality of the CMOM program

its inplenentation and effectiveness in any rel evant

enforcenment action, including but not limted to any
enforcenent action for violation of the prohibition of any
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muni ci pa

sanitary sewer system di scharges described at

paragraph (f) of this section. The program nust include
the followi ng conponents, with the exception of non-
appl i cabl e conponents as di scussed above:

(i)

(ii)

(iii)

(iv)

Goal s.

You must specifically identify the major goals

of your CMOM program consistent with the genera
standards identified above.

Organi zation. You nust identify:

(A)

(B)

Legal

Adm ni strative and mai nt enance positions
responsi bl e for inplementing nmeasures in your
CMOM program including lines of authority by
organi zation chart or simlar docunent; and

The chain of conmmunication for reporting SSCs
under paragraph (g) of this section fromreceipt
of a conplaint or other information to the
person responsible for reporting to the NPDES
authority, or where necessary, the public.

Aut hority. You nust include |egal authority,

t hrough sewer use ordi nances, service agreenments or

ot her

(A)

(B)

(O

(D

(B)

| egal Iy binding docunents, to:

Control infiltration and connections frominfl ow
sour ces;

Require that sewers and connections be properly
desi gned and constructed;

Ensure proper installation, testing, and

i nspection of new and rehabilitated sewers (such
as new or rehabilitated collector sewers and new
or rehabilitated service laterals);

Address flows from municipal satellite

coll ection systens; and

| mpl ement the general and specific prohibitions
of the national pretreatnent programthat you
are subject to under 40 CFR 403.5.

Measures and Activities. Your CMOM program nust

address the followi ng elements that are appropriate
and applicable to your systemand identify the person
or position in your organization responsible for each
el ement :

(A)

(B)
(O

Provi de adequat e mai ntenance facilities and

equi prent ;

Mai nt enance of a map of the collection system
Managenent of information and use of tinely,

rel evant information to establish and prioritize

238



(v)

(vi)

(D

(B)

(F)

(9
(H

appropriate CMOM activities (such as the

i mmedi ate elimnation of dry weat her overfl ows
or overflows into sensitive waters such as
public drinking water supplies and their source
wat ers, sw mm ng beaches and waters where
swi mm ng occurs, shellfish beds, designated

Qut st andi ng National Resource Waters, Nationa
Marine Sanctuaries, waters w thin Federal

State, or local parks, and water containing

t hreat ened or endangered species or their
habitat), and identify and illustrate trends in
overflows, such as frequency and vol une;
Routi ne preventive operati on and mai nt enance
activities;

A programto assess the current capacity of the
collection systemand treatnment facilities which
you own or over which you have operationa
control

Identification and prioritization of structura
deficiencies and identification and

i npl ement ati on of short-termand | ong-term
rehabilitation actions to address each
defi ci ency;

Appropriate training on a regular basis; and
Equi prent and repl acenent parts inventories
including identification of critical replacenment
parts.

Desi gn _and Perfornance Provisions. You nust establish:

(A)

(B)

Requi renents and standards for the installation
of new sewers, punps and ot her appurtenances;
and rehabilitation and repair projects; and
Procedures and specifications for inspecting and
testing the installation of new sewers, punps,
and ot her appurtenances and for rehabilitation
and repair projects.

Monitoring, Measurenent, and Program Mdifications

You mnust:

(A

(B)

Moni tor the inplementati on and, where
appropriate, neasure the effectiveness of each
el ement of your CMOM program

Updat e program el enents as appropriate based on
nmoni tori ng or performance eval uations; and
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(vii)

(viii)

(O Modi fy the summary of your CMOM program as
appropriate to keep it updated and accurate.

Overfl ow Energency Response Plan.  You nust devel op

and i npl ement an overfl ow energency response plan that

identifies neasures to protect public health and the
environment . The plan nust include mechanisns to:

(A Ensure that you are made aware of all overflows
(to the greatest extent possible);

(B) Ensure that overflows (including those that do
not discharge to waters of the U S.) are
appropriately responded to, including ensuring
that reports of overflows are i mediately
di spatched to appropriate personnel for
i nvestigation and appropriate response;

(O Ensure appropriate i mediate notification to the
public, health agencies, other inpacted entities
(e.g., water suppliers) and the NPDES authority
pursuant to paragraph (g) of this section. The
CMOM program shoul d identify the public health
and other officials who will receive i nediate
notification;

(D) Ensure that appropriate personnel are aware of
and follow the plan and are appropriately
trai ned; and

(EB) Provi de energency operations.

System Evaluation and Capacity Assurance Pl an
You must prepare and inplenent a plan for system
eval uation and capacity assurance if peak flow
conditions are contributing to an SSO di scharge
or to nonconpliance at a treatnent plant unless
you have already taken steps to correct the
hydraul i ¢ deficiency or the discharge neets the
criteria of paragraph (f)(2) of this section.
At a mninumthe plan rmust include:

(A Eval uation. Steps to evaluate those portions of
the coll ection system which you own or over
whi ch you have operational control which are
experiencing or contributing to an SSO di scharge
caused by hydraulic deficiency or to
nonconpl i ance at a treatnment plant. The
eval uation must provide estimtes of peak flows
(including flows from SSCs that escape fromthe
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(3)

(4)

system associated with conditions simlar to

t hose causing overflow events, provide estinmates
of the capacity of key system conmponents,
identify hydraulic deficiencies (including
components of the systemwith limting capacity)
and identify the major sources that contribute
to the peak flows associated with overfl ow
events.

(B) Capacity Enhancenent Measures. Establish short-
and long-term actions to address each hydraulic
deficiency including prioritization,
al ternatives analysis, and a schedul e.

(O Pl an Updates. The plan nust be updated to
descri be any significant change in proposed
actions and/or inplenmentation schedule. The
pl an must al so be updated to reflect avail able
information on the performance of neasures that
have been inpl ement ed.

(ix) CMOM Program Audits. As part of the NPDES permt
application, you nust conduct an audit, appropriate to
the size of the system and the nunber of overfl ows,
and submit a report of such audit, evaluating your
CMOM and its conpliance with this subsection,
including its deficiencies and steps to respond to
t hem

Communi cations. - The permittee should conmuni cate on a

regul ar basis with interested parties on the inplenentation

and performance of its CMOM program The communi cati on
system should allow interested parties to provide input to
the permittee as the CMOM programis devel oped and

i mpl ement ed.

Small Collection Systens. - The Director of the NPDES

authority may make the follow ng nodifications when

establ i shing the CMOM program permt condition for:

(i) Muni ci pal sanitary sewer collection systems with an
average daily flow of 1.0 mllion gallons per day or
| ess, the CMOM pernmit provision may omt the foll ow ng
paragraphs: (e)(2)(iii)(A) through (E); (e)(2)(iv)(A
and (e)(2)(iv)(C through (H) of this section. In
addition, the requirenents in paragraph (e)(2)(v) of
this section may be nodified for nunicipalities that
are not expected to have significant new installations
of sewers, punps and ot her appurtenances.
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(f)

(2)

(ii) Minicipal sanitary sewer collection systenms with an
average daily flow of 2.5 mllion gallons per day or
| ess, the requirenment to develop a witten summary of
the permttee’s CMOM plan ((e)(1)(v)) and the
requi rement to conduct an audit and prepare a witten
audit report ((e)(2)(ix)) may be omtted unl ess
triggered by the occurrence of an SSO that di scharges
to waters of the United States fromthe permttee’s
collection systemduring the termof the permt.

Muni ci pal Sanitary Sewer Systens B Prohibition of

D scharges. (1) CGeneral Prohibition. Muinicipal sanitary

sewer system di scharges to waters of the United States that

occur prior to a publicly owned treatnment works (POTW
treatnent facility are prohibited. The term POTWtreatnent
facility means an apparatus or device designed to treat
flows to conply with effluent limtations based on secondary
treatnent regulations or nore stringent water quality-based
requi rements. Neither the bypass or the upset provisions at

8(m and (n), respectively, apply to these di scharges.

Di scharges Caused by Severe Natural Conditions - The

Director may take enforcenent action against the permttee

for a prohibited nunicipal sanitary sewer system di scharge

caused by natural conditions unless the pernittee
denmonstrates through properly signed, contenporaneous
operating logs, or other rel evant evidence that:

(i) The di scharge was caused by severe natural conditions
(such as hurricanes, tornados, wi despread fl ooding,
eart hquakes, tsunam s, and other simlar natura
condi tions);

(ii) There were no feasible alternatives to the discharge,
such as the use of auxiliary treatnment facilities,
retention of untreated wastewater, reduction of inflow
and infiltration, use of adequate backup equi pnent, or
an increase in the capacity of the system This
provision is not satisfied if, in the exercise of
reasonabl e engi neering judgnent, the permittee shoul d
have installed auxiliary or additional collection
system conponents, wastewater retention or treatnment
facilities, adequate back-up equi prent or should have
reduced inflow and infiltration; and
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(9)

(3)

(4)

(iii) The permittee submtted a claimto the Director within
10 days of the date of the discharge that the
di scharge neets the conditions of this provision.

D scharges Caused by Gt her Factors. - For discharges

prohi bited by paragraph (f)(1) of this section, other than

those covered under paragraph (f)(2) of this section, the

permttee may establish an affirmative defense to an action
brought for nonconpliance with technol ogy based permt
effluent limtations if the pernmttee denonstrates through
properly signed, contenporaneous operating |ogs, or other
rel evant evidence that:

(i) The permittee can identify the cause of the discharge
event;

(ii) The discharge was exceptional, unintentional,
tenmporary and caused by factors beyond the reasonabl e
control of the permttee;

(iii) The discharge could not have been prevented by the
exerci se of reasonable control, such as proper
managenent, operation and mai nt enance; adequate
treatnent facilities or collection systemfacilities
or conponents (e.g., adequately enlarging treatnent or
collection facilities to acconmodate growth or
adequately controlling and preventing infiltration and
i nflow); preventive maintenance; or installation of
adequat e backup equi prent;

(iv) The permittee submtted a claimto the Director within
10 days of the date of the discharge that the
di scharge neets the conditions of this provision; and

(v) The permittee took all reasonable steps to stop, and
mtigate the inmpact of, the discharge as soon as
possi bl e.

Burden of Proof. In any enforcenent proceeding, the

permttee has the burden of proof to establish that the

criteria in this section have been net.

Muni ci pal Sanitary Sewer Systens - Reporting, Public
Notification and Recordkeeping. This condition establishes
recordkeepi ng, reporting and public notification

requi rements for your nunicipal sanitary sewer system and
sanitary sewer overflows fromyour nunicipal sanitary sewer
system You do not have to report sanitary sewer overfl ows
under 8§ 122.41(1) if the sanitary sewer overflows are
reported under this section.
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(1) Definition of Sanitary Sewer Overflow A sanitary sewer overfl ow
(SSO) is an overflow, spill, release, or diversion of wastewater from
a sanitary sewer system SSGs do not include conbined sewer
overflows (CSCs) or other discharges fromthe conbi ned portions of a
conmbi ned sewer system SSOs incl ude:
(i) Overflows or rel eases of wastewater that reach waters
of the United States;
(ii) Overflows or releases of wastewater that do not reach
waters of the United States; and
(ii1) Wastewater backups into buildings that are caused by
bl ockages or flow conditions in a sanitary sewer other
than a building lateral. Wastewater backups into
bui | di ngs caused by a bl ockage or other rmal function of
a building lateral that is privately owned is not an
SSO.
(2) ILmediate Notifications and Foll ow Up Reports. You mnust provide
the followi ng additional reports for sanitary sewer overflows
(including overflows that do not reach waters of the United States)
that may immnently and substantially endanger hunman health:
(1) You rmust inmediately notify the public, health
agenci es and other affected entities (e.g., public
wat er systens) of overflows that may i mm nently and
substanti ally endanger human health. The notification
shoul d be in accordance with your CMOM overfl ow
energency response plan (see paragraph (e)(2)(vii) of
this section);
(i) You must provide to the NPDES authority either an ora
or electronic report as soon as practicable within 24
hours of the tinme you beconme aware of the overflow.
The report nust identify the | ocation, estimated
vol ume and receiving water, if any, of the overfl ow
and
(iii) You must provide to the NPDES authority within 5 days
of the time you becone aware of the overflow a witten
report that contains:
(A) The | ocation of the overflow,
(B) The receiving water (if there is one);
(O An estimate of the volune of the overfl ow
(D) A description of the sewer system conponent from
whi ch the rel ease occurred (e.g., manhol e,
constructed overfl ow pi pe, crack in pipe);
(EB) The estimated date and tinme when the overfl ow
began and stopped or will be stopped
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(F) The cause or suspected cause of the overflow,
(9 Steps taken or planned to reduce, elimnate, and
prevent reoccurrence of the overflow and a
schedul e of major mlestones for those steps;
and
(H Steps taken or planned to mtigate the inpact(s)
of the overflow and a schedul e of nmjor
m | estones for those steps
(iv) The Director may waive the witten report required by
paragraph (g)(2)(iii) of this section
122.42(9)(2)(iii) on a case-by-case basis.
(3) Discharge Mnitoring Reports. You nust report sanitary sewer
overflows that discharge to waters of the United States on the
di scharge nonitoring report (DVR), including the follow ng
i nformation:

(1) The total nunber of system overflows that discharge to
waters of the United States that occurred during the
reporting period,

(ii) The nunber of l|ocations at which sanitary sewer
overflows that discharge to waters of the United
States occurred during the reporting period that
resulted fromflows exceeding the capacity of the
coll ection system

(iii) The nunmber of sanitary sewer overflows that discharge
to waters of the United States that are unrelated to
the capacity of the collection systemthat occurred
during the reporting period; and

(iv) The nunber of l|ocations at which sanitary sewer
overflows that discharge to waters of the United
States that occurred during the reporting period that
are unrelated to the capacity of the collection
system

(4) Annual Report. (i) You nust prepare an annual report of al
overflows in the sewer system including overflows that do not

di scharge to waters of the United States. The annual report nust
include the date, the location of the overflow, any potentially
affected receiving water, and the estinmted volume of the overfl ow.
The annual report may sunmarize information regarding overfl ows of
| ess than approxi mately 1,000 gallons. You nust provide the report
to the Director and provi de adequate notice to the public of the
availability of the report.
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(6)

(5)

(ii) Systenms serving fewer than 10,000 people are not
required to prepare an annual report if all DMRs for
the preceding 12 nonths show no discharge to waters of
the United States from overfl ows.

Recor dkeepi ng. You, the pernmittee, nust maintain a record of

the following information for a period of at |east 3 years

fromthe date of the overflow or other recorded event:
(i) For each sanitary sewer overflow, including overflows
that did not discharge to waters of the United States,
whi ch occurred in your collection systemor as a
result of conditions in a portion of the collection
system whi ch you own or over which you have
operational control
(A The | ocation of the overflow and the receiving
water if any;

(B) An estimate of the volune of the overfl ow

(O A description of the sewer system conponent from
whi ch the rel ease occurred (e.g., manhol e,
constructed overfl ow pi pe, crack in pipe);

(D) The estimated date and tinme when the overfl ow
began and when it stopped,;

(EB) The cause or suspected cause of the overflow,
and

(F) Steps that have been and will be taken to
prevent the overflow fromrecurring and a
schedul e for those steps.

(ii) Work orders which are associated with investigation of
system problens related to sanitary sewer overfl ows;

(iii) Alist and description of conplaints from custoners or
ot hers; and

(iv) Documentation of performance and i npl enentation
neasur es.

Additional Public Notification You nust notify the public

of overflows, including overflows that do not discharge to

waters of the United States, in areas where an overfl ow has

a potential to affect human health. The criteria for

notification should be devel oped in consultation with

potentially affected entities. The notification should be
in accordance with your CMOM overfl ow energency response
pl an (see paragraph (e)(2)(vii) of this section.).

PART 123 B STATE PROGRAM REQUI REMENTS

1

The authority citation for part 123 continues to read as foll ows:
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Authority: The Clean Water Act, 33 U S.C. 1251 et seq

2. Anend § 123.25 by renunbering paragraphs (a)(39) through (a)(45) to
(a)(12) through (a)(18), renunbering paragraphs (a)(12) through (a)(38)
as (a)(20) through (a)(46), and addi ng a new paragraph (a)(19) to read

as foll ows:

§ 123.25 Requirenents for permtting

(a) * * *

(19) § 122.38 B (Municipal Satellite Collection Systens).

* * *
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